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Foreword

This paper on Trade and Competiti on Poli cy coversthe entire gamut of issues of interest and
concern to developing courtries in the trade and competition pdicy interface damesticdly and
multil aterally. Inthe badkdrop d its multil ateral stance onthe subjed, the paper critiques India’s
domestic palicy reforms and recent legidationin this area

The paper traces the history of the debate on competition poli cy from the time of the Hawana
Charter until the recent deasion d abandoring negotiations on the subjed under the WTO Doha
round. With adetailed analytical account of the debate within the WTO from the time of the 1996
Singapore Ministerial Conference, which mandated a study of the interadion between trade and
competition policy, the paper lays bare the respective positions of the proponents and opponents of
amultilateral agreement on competition (MAC), and comes to the conclusion that aMAC isnot in
the interest of the developing courtries generaly. It further argues that, although there may be no
pdliti cd market for aMAC in the foreseedl e future, the European Union, the mgjor proporent of
aMAC has drealy achieved its objedive, even withou an agreement, inasmuch as more than 50
developing courtries have adopted competition legislation in the last decade with most of them
prohibiting hard-core catels and providing for non-discrimination, explicitly and implicitly. (This
istrue of the Indian legidation also). The developing countries, onthe other hand, were not able to
make a1y headway on the @mpetition concerns most relevant to them, such as cross border
consequences of mega-mergers and the abuse of antidumping procedures and intell edual property
rights.

Although opposed to a multilateral agreement on competition in the WTO, the paper argues
for international cooperation to mitigate the crossborder impact of competition padlicies of different
courtries by way of an agreement outside WTO. The paper has made some suggestions of the use
of price @mparison methoddogy of the UR antidumping agreement to curb the price fixing
behaviour amongcartels. In case of aMAC under the WTO, the paper recommends revocations of
patents or compulsory licensing under the WTO dispute settlements understanding to curb the price
fixing behaviour of cartels, particularly in the aeaof pharmaceuticds and spedality chemicds.

The aitique on the Indian pdicy and legidation suggests that the basis of India’ s opposition
to aMAC has been overlooked in crafting the new Competition Act of 2002 What is more, some
important provisions of the a¢ seem to be distorted versions of the relevant provision d the EU
Treaty which isthelegd foundation d the anti-trust pdicy in the EU. Whil e noting positive features
of the 2002 Act by way of improvements compared to the MRTP Act, it points to some weakness

We ae very grateful to the Sir Ratan Tata Trust for supporting our reseach onWTO issues.
Dr. Arvind Virmani

Diredor and CE

ICRIER

November 2004



1. I ntroduction

11 Competition policy and itsrelevanceto developing countries

Competition pdicy (also known as antitrust policy), at a minimum, involves the prohibition
or regulation o restrictive business practices (RBPs, aso known as anti-competitive practices) that

firms undertake in arder to limit competition. The most common RBPs include

Collusive agreaments between competitors slli ng the same or similar products to restrict
competition ketween themselves. The most egregious are agreaments to fix prices, restrict
output, divide up markets, or make coll usive bids in an auction or procurement process Groups

of firms that enter into such agreaments are ommonly known as “hard core catels’.

Agreements between firms at different stages in the distribution chain that would limit
competition. For example, agreanents in which producers require distributors not to sell a
competitor's product, nat to sell outside aparticular territory, or to maintain recommended retail

prices.

Actions taken by a dominant firm to drive out rivals or prevent entry by poatential
competitors. This may involve darging artificially low (‘ predatory') prices, or denying rivals
access to a aqucia raw materia or esential fadlities uch as a wire network (for

telecommunicaions) that are owned by the dominant firm.

Apart from controlli ng RBPs, many countries regulate arporate mergers and aaquisitions
that might have an adverse dfed on competition by reducing the number of competitors in the
market, which could aso increase the likelihood of collusion between them. In many countries, the
agency that is entrusted with the control of RBPs is also charged with entertaining complaints about
misleading advertising a supply of defective goods, while other countries leave these matters to be
handed by the regular court system as cases of contrad violation, a by speaalized consumer
forums. Competition pdicy may also encompass arange of other government measures that affed
competition, such as poli cies towards international trade, foreigninvestment, licensing, regulation,
taxation, government procurement and standard-setting. But its core remains the regulation d RBPs
by enterprises, so asto promote and protect a competitive market, which encourages lower prices,

better quality, enhanced choice and \ariety, efficient all ocation d society's resources, and (more



controversialy) innovation and growth.

The importance of competition pdicy has been increasingly reaognized, espedaly in
developing courtries. Until recently, many developing courtries followed industria padlicies that
deliberately limited competition by restrictingimports and the entry of new firms. This was achieved
by pdlicies sich asimport duties and import licensing, reservation d certain areas for the puldic
sedor, investment licensing for the private sedor, and restrictions on foreign dred investment
(FDI). With market competition thus restricted, competition policy was required to prevent collusive
behaviour and abuse of dominance by those firms that were dl owed to function, bdh pubic and
private, bu few developing courtries thought that it was important. Indids Monopdies and
Restrictive Trade Pradices Act was pasd as ealy as 1969, bu it was geared to controlli ng the
concentration d eanamic power by limiti ng the growth of large industrial houses, and in this
resped it may have acdually dampened competition by preventing expansion d the more dficient
large firms. It did contain numerous provisionsto control RBPs, but as | show below, it was nat very
effedive.

In more recant yeas, athough the nealy universal trend towards li berali zation d markets
(espedaly the reduction d trade barriers and relaxation or abolition of controls on entry by domestic
and foreign enterprises) shoud itself promote competition, this may nat foll ow automatically, and
competition pdicy takes onanew significance Firms that were hitherto sheltered by government
measures would now resort to RBPs to ward off competiti on. Also, to the extent that privatization
is part of the liberalization padkage, it could result in pubic-sedor monopdies, whase pricing
palicies were often curbed so as to proted consumers, becoming privately owned. Many of these
firms are utiliti es (such as gas, power, and telecommunicaions) which have “natura monopdy”
charaderigtics (that is, only one firm can efficiently serve a market because of the high overhead cost
of distribution retworks), and competition from importsis not feasible. Others are highly capital-
intensive industries where fresh entry is difficult. Once they are privatized, they would charge profit-
maximizing monopdy prices and attempt to retain their inherited monopdy power through abuse

of dominance

Liberali zation aso invalves amore acommodating pali cy towards FDI.* Whatever its other

! The mncernsin this paragraph were expressed by UNCTAD in its 1997 World Investment Report.
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benefits, this could aso result in abuse of market dominance by multinational corporations with the
resources to engage in forms of competition that could drive out domestic rivals. Greder openness
to foreign firms raises the prosped that foreign merger dedsions will im pad the loca market via
merger of their locd subsidiaries. While‘greenfield' FDI (i.e. setting up d new unitswith aforeign

equity stake) would generaly introduce more cmpetition into a market, it has been olserved that
avery large propation d FDI in recent yeas has taken the form of mergers or aayuisitions of

domestic firmsin order to gain control of their assets, especialy cgpaaty and marketing networks.

If these domestic firmswererivals of the aqquirer, thiswould reduce mmpetition. In order to attract
FDI, some developing countries may aso deliberately reduce mmpetition by granting exclusive
selli ng or mining rights to foreign firms. Thus, the need to safeguard competition remains even in
aliberalized econamy. In any case, markets in developing countries are typically smal in economic
terms, and therefore many industries tend to be dominated by a handful of firms even if there are no

legal restrictions on entry.

It should also be mentioned, hawever, that there are several economists who do not seethe
need for competition policy in developing countries. Some believe that exposure to competition from
imports, resulting from a palicy of freetrade, is itself sufficient to control domestic monopdistic
tendencies, withou government regulation d RBPs. However, others contend that some sedors,
such asinfrastructure and local services, are inherently non-tradable, and therefore competition needs
to be enforced by the state. In the international debate, as we shall seein Sedion 2.2 lglow, much
concern was expressed about private RBPs designed spedficdly to block competition from imports.

Other econamists are scepticd abou competition pdicy for avery different reason. They
point out that the aurrent emphasis on single-mindedly promoting competition and efficiency is
inappropriate, especialy for devel oping countries. They also point out that the developed countries
who are now promoting the cause of competition policy either adopted it relatively recently in their
history and restrained its operation so as to huild large firmsto serve & national champions (France
and Japan), or (in the case of the United States until the 1970s) used it to curb large enterprises and

promote small businesses, often saaificing efficiency. | shall examine these views below.



1.2 Competition policy in an international context

The focus of this monograph, however, istheinternationd dimension of competition policy,
in particular the case for amultilateral agreament on competition (MAC). The relationship between
trade and competition pdicy was one of the four “Singapore Issues’, which were given that label
because they were put onthe WTO agendafor study and dscusson (not negotiations) at the 1996
Singapore Ministerial Conference. (The other threewere trade and investment, trade facili tation, and
transparency in government procurement.) But the issue of international competition pdicy is
adually much dder. It figured prominently at an international forum for the first time & ealy as
1946in the Havana Charter, which laid the groundwvork for an International Trade Organization
(ITO). Article 46 d the Charter stated that “Each Member shall take gopropriate measures and shall
co-operate with the Organization to prevent, onthe part of private or puldic commercia enterprises,
businesspractices affecting international trade which restrain competition, limit accessto markets,
or foster monopdistic control....” It envisaged a medhanism for consultations, reports and
recommendations on such pradices, with aview to dscouraging them. The ITO never came into
being, principaly becaise of oppdasition from the United States, and the Genera Agreanent on
Tariffsand Trade (GATT) that emerged from the Havana Charter did na venture into the aeaof
competition pdicy. During the 1950 and 196@, developing courtries repeaedly raised concerns
abou such RBPs, especiall y those of multinational corporations, at the GATT and United Nations
and later at the United Nations Conference on Trade and Development (UNCTAD), but opposition
from advanced countries did na all ow any substantive measures to be undertaken. The UNCTAD
“Set of Multil aterally Agreed Equitable Principles and Rules for the Control of Restrictive Business
Practices’” was adopted by the U.N. General Assembly in 1980 and has been reviewed periodicdly
thereafter, but it remains non-binding and unenforceable. Devel oping countries have called for it to

be made into a binding instrument, bu with nosuccess

Given thishistoricd badkground, it isironic that the initiative for aMAC at the WTO came
not from the developing countries, but from Japan and the European Union? at the 1996 Singapore
Ministerial. Along with the other three “Singaporeissues’, in the @murse of discussons over the next

seven yeas, it came to be oppased by the vast mgjority of developing courtries. Their oppasition

% For legal reasons, the European Union continues to be known as the “ European Community and its
member states’ at the WTO. | shall refer to it as the EU for consistency.
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contributed to the llapse of the Cancun Ministeriad in 2003 and the formal dropping d competition
palicy from the work programme of the Doha Round of negotiations by the WTO Genera Council
at its meding in Genevain July 2004. This monogaph reviews the debate on trade and competition
policy, with the intention d providing a non-technicd introduction which might be useful when the

isseisraised again (asthe EU statements indicate it will be) either at the WTO or elsewhere.

13 Plan of thismonograph

The plan of thismonagraphis asfoll ows. In the next sedion, | review the various arguments
that were advanced in favour of aMAC, bah in the WGTCP andin the academic community. These
included harmonization of national regulatory regimes  as to promote foreign investment; adion
against private RBPs that hinder market accessto imports; prevention d abuse of anti-dumping
procedures and intelledua property rights; and the need to cradk down onthe adivities of cross
border catels. This dion ends with a review of the sharp dfferences between developed and
developing courtries over the need for a MAC, various compromise suggestions that were put
forward in recent yeas, and an asessment of what the debate adieved. Sedion 3 aescribes the
existing international agreementsin the aeaof competition pdicy, including bil atera, regional, and
sedor-specific WTO agreements, aswell asthe UNCTAD Set. Section 4 turnsits focus to the Indian
situation, where anew Competition Act is abou to replacethe MRTP Act. It reviews the salient
fedures of bath Acts, with spedal referenceto their treament of crossborder isaies and cartels.
Sedion 5criticdly evauates from the Indian perspedive the cae for aMAC, in the limited form
that remained onthe table before the Cancun Ministerial, and which may be revived in ancther
forum. In perticular, it examines the implicaions of an anti-cartel agreament for developing
countries, and the likelihood of international cooperation. In Section 6, | recommend what position
developing countries ould take in future discussons at various forums, and propose what kind of
agreament they shoud work towards, and also what adions they can take unilateraly or
cooperatively. Sedion 7summarizes and concludes the study.

2. Issuesraised in the WTO debate

The 1996 Singapore Ministerial resolved to set up working groups on ead of the Singapore
issues. The mandate of the Working Group onthe Interadion between Trade and Competition Policy
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(WGTCP) was &0 study issues raised by Members relating to the interadion between trade and
competition poli cy, including anticompetitive pradicesin order to identify any areas that may merit
further consideration in the WTO framework®.® The WGTCP submitted six annual reports between
1998 and 2003.Following the unusua wording of its mandate, however, it confined itself to
reporting the very different opinions of member courtries on various aspeds of the matter, with
many of the same irreconcil able aguments being repeaed from one report to the next. It becane
obwvious that most developing courtries were oppased to a MAC under the auspices of the WTO.
Consequently, the relevant paragraphs of the 2001 Doha Ministerial Dedaration” tried to give a
development-friendy dslant to the iswue. It was dated in terms of &he cae for a multil atera
framework to enhance the ontribution o competition pdicy to international trade and
development®; recognized developing courtries need for technicd asgstance and cgpadty-building
in thisareain order to enable them to evaluate the implications of closer multil ateral cooperation;
and also declared that 3ull acount shall be taken of the neeads of developing and least-devel oped
courtry participants and appropriate flexibility provided to addressthem.® The Dedaration also
substantiall y narrowed the range of isaues for subsequent medings of the Working Group diring the
period upto the Fifth (Cancun) Ministeria. In paralel with these discussons, a @nsiderable
acalemic literature amerged on many of the isaues. The following analysis therefore draws on
discussions both inside and ouside the WGTCP. | shall first examine the five very different pillars
onwhich the cae for aMAC was built up, four of which crumbled in the ealy yeas of the WTO
debate. | then review developments of the last few years, in particular the positions of the proporents
and opporents of the very ideaof a MAC, the cmmpromise solutions that were offered, and the
deallock that ultimately removed the issue from the WTO.

21 Harmonization to promote foreign investment

Thefirst pillar of the MAC argument is the need to harmonize different national competition

laws 0 that firms do nd have to comply with dfferent standards in the diff erent courtriesin which

3 WTO document WT/MIN(96)/DEC, paragraph 2Q The full text of the paragraph is reproduced at
Annexure A. | shall follow the convention of capitalizing theinitial min the word “'members when it
refersto Members of the WTO, and ot when it refers to members of other international organizations or
of cartels. This should help to maintain the distinction in readers minds.

* WTO document WT/MIN(01)/DEC/1, paragraphs 23-25. The full text of these paragraphsis reproduced
at Annexure B.



they operate, and to ded with contradictory rulings from diff erent national authorities. Apart from
different legal traditionsin dfferent courtries, thereis very littl e mnsensus on the substantive issues
of competition pdicy. Almost al the anti-competitive pradices listed at the beginning of this
monagraph can aso give riseto certain kinds of efficiency benefits: mergers can giveriseto scde
econamies and “synergies, whil e certain types of inter-firm agreements and exclusive mntrads can
promote investment in reseach or marketing fadliti es. There can be genuine disagreement even
within a single ourtry on the balance of these gains against the harm caused by reduced
competition, and obvously there is much more scope for diff erences between dfferent national
authorities, where the international distribution of costs and kenefits is an additional complicaing
fador. National authorities would have very different assesgnents of the balance of positive and
negative dfeds of a merger, depending on hawv producers and consumers are distributed aaoss

courtries.

Absent a global competition regulator with the aithority to compensate losers while
enforcing dedsions that would maximize world welfare, thereis no solution to this problem. But in
any case, MNCs have to oley different national |aws relating to labour, environment, taxation, and
product standards; competition laws are just another matter they have to deal with by tail oring their
pradicesto locd requirements. Some wmpetition law is better than nore from the perspedive of
potential foreign investors: even if aparticular country'slaw is not a carbon copy of what the MNC
isfamiliar with elsewhere, it at least defines what kind d business pradices are impermissble. This
is not an absolute guaranteeof predictability, for most competition statutes contain large grey aress,
and conflicting interpretations of the same law are @mmmon even in developed courtries with far
greder experiencewith competition jurisprudence But at least the existence of a competition law

sets limits on bueaucratic and pditi cd arbitrariness

Tailoring behaviour to satisfy locd laws is obviously not possble in the cae of mergers,
since amerger between two firms which is smultaneously permitted in one country and prohibited
in ancther canna be modified in a way that satisfies bath. On this, there is no prosped for an
international agreement even between the US and the EU, which have regular interadion between
their competition agencies. The mergers between the US firms Boeing and McDonrell Douglas, and
between Genera Electric and Honeywell, were both approved by the US authorities but opposed by
the EU, while amerger between the European firms Ciba-Geigy and Sandaz was approved by the

7



EU but oppacsed by the US. Ultimately, compromises had to be worked ou. Harmonization d
merger review procedures is gill being discussed by UNCTAD, the OECD, as well as the
International Competition Network (an asociation d national competition authorities). However,
it isunlikely to figure & part of a MAC, and as we shall see it was not included in the revised
mandate of the WGTCP in the Doha Dedaration?

22 Promoting market accessfor imports

The second pllar is market access or fadlitating the freemovement of goods and services
into courtries. Expanding market accesswas the original rationale of the 1947GATT. It was adso
the EU's primary motivation for bringing competition pdicy onto the WTO agenda, based onits
own experience in aboli shing private barriers to the movement of goods between its member states,
which complemented the abdlition d officia restrictions on trade between them. On aglobal levdl,
as government-imposed trade barriers have been significantly reduced under the auspices of the
WTO, there are feas that private RBPs such asimport cartels and control of distribution channels
might be used to dock foreign suppiers accessto damestic markets. In one of the ealiest WGTCP
medings, Indiacomplained that her firms had been prevented from participating in the Dutch flower
auction and the Basle jewellery and watch fair.® Japanese business groups are often accused by US
exporters of engaging in such pradices. In the famous Kodak-Fuji case (1998, the US took the
Japanese government before aWTO dispute settlement panel (DSP), aleging that official tolerance
if nat encouragement of these measures violated the amre WTO principle of National Treament
(nondiscriminatory treament as between damestic and foreign goods) and nulified the market
access concessions Japan had made under GATT. Whil e the DSPdid not uphdd the US complaint,
it did examine Japan's competition-related pdicies to seeif they constituted infringements of the
GATT. Morerecently, in the 2004 Telmexcase, anather DSPhas ruled, again ona complaint by the
US, that Mexico must take adion against a catel in its telecom sedor that was alegedly

discouraging accessby US telecom providers.

> Apart from the issue of simplifying and harmonizing national merger review procedures, the vast increase
in the number and size of mergers with crossborder effedsin the 199G did become an international
concern in its own right. However, with no agreement posshble even between the EU and US, discussons
on controlli ng such mergers did not get very far in the WTO.

® WTO document WT/WGTCP/W/111 (Communicaion from India, September 1998.
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These two rulings $how that even withou a spedfic MAC, the eisting WTO dispute
settlement processcan be used to force Members to take adion against their firms' RBPs which
undermine market accessfor other Members firms, at least in the aeas covered by GATT (goods
traded acrossnationa borders) and for specific services “scheduled' by Members under the Genera
Agreament on Trade in Services (GATS).” Market accessfor foreign dired investment geared to
local production d goads and provision of non-scheduled services remains outside this framework,
and would presumably be mvered by a multil ateral agreement on investment (ancther of the
Singapore issues which was dropped by the 2004Geneva agreement). However, in recant yeas, the
EU has considerably toned down its focus on market accessas the rationale for aMAC, while the
US has shifted its emphasis to bil ateral trade agreements that incorporate competiti on-rel ated clauses
guaranteang market access With Japan, it applied bilatera pressure under the Structural
Impediments Initiative, while it is now more likely to use the WTO dispute settlement medanism
against courtries with which it does nat have bil ateral agreements. As far as India is concerned,
RBPs that restrict market access do nd appea to baher the US. The United States Trade
Representative's (USTR) Nationd Trade Estimates Report on Foreign Trade Barriers, which
invariably comes down hard onanything that impedes market accessto American firms, adually

ends up exonerating India on this sore, as the following excerpt shows:

3Both state-owned and pivate Indian firms engage in most kinds of anti-competitive
pradices with little or no fea of readion from government overseas or adion from a
clogged court system. India suffers from a slow bureaucracy and regulatory bodes that

reportedly apply monopdy and fair trade regulations sledively. These practices are not

viewed as major hindrancesto the sale of US products and services at thistime, athough US

induwstry (e.g. soda ash) has been denied access to the Indian market as aresult of an adverse
ruling by the government of India's monopolistic and restrictive trade practices commission .
(2001 Report, p.187,emphasis added. This was reproduced in the 2002Report as well )

The USTR was thus concerned more @dou market access barriers creaed by Indias
competition authorities, rather than the RBPs that they were supposed to control. The MRTP ruling

referred to in the last sentencewas st aside in 2002 ly the Supreme Court, as | discussin greder

"In GATS, Members have listed (scheduled) spedfic services which they have ayreed to open upto
foreign service providers.
9



detall below. The USTR's 2003 Report welcomed this, but retained the complaint abou India's
alow® and aseledivelregulatory bodes, and also the exoneration d firms RBPs as barriers to

market access

2.3 Preventing abuse of anti-dumping procedures

A third pill ar also concerns denia of market access bu by government rather than private
measures. This concerns the ause of anti-dumping procedures. "Dumping' is selling exports below
“fair' or ‘normal’ value, which is defined as the price redised by the exporter on domestic salesin
his own market, athird market, or as a mnstructed measure of costs. The Uruguay Round Agreement
on Anti-dumping allows impasition d anti-dumping duties on imported goods if a Member can
establish that they are being dumped and are caising injury to its domestic produces. As an
aternative, the Agreament al ows a price undertaking, whereby the exporter agreesto refrain from
reducing price below a cetain minimum. However, there are many loophdesin the ayreement, so
well-organised damestic lobhies can oltain anti-dumping relief on flimsy grounds, and poted
themselves from import competition. Anti-dumping cuties usually nullify or even reverse the tariff
concessions that Members have made in the WTO negotiations, whil e price undertakingsin effed
enforce an RBP: indrectly, by encouraging coll usive price-fixing between the foreign and damestic

firms, and dredly, by forcing the former to refrain from price-cutting.

Applicaion d competition pdicy principles governing predatory pricing, it was argued,
would result in much stricter standards and prevent such abuse. Predatory pricing is pricing below
costs with the speafic intention d driving out rivals and establishing a monopdy. An antitrust
investigation wsually involves comparison d the al eged predator's pricewith its average variable
costs (AV C). In contrast, when cost comparisons are used in anti-dumping petiti ons, the domestic
indwstry only needs to demonstrate that the foreign firm is pricing below AVC plus genera
administration and sales costs and its usual profit margin. This means that establi shing predatory
pricing requires the foreign firm's priceto be ansiderably lower than ore that can trigger an anti-
dumping duty. Further, unlike in adumping case, it must be established that domestic firms are not
merely being injured by these low prices, bu that they are likely to close down and no ather firm is
likely to take their place Only then can the dleged predator establish a monopdy pasition that

would enable it to recover the profits it has saaificed by charging artificially low prices. In ather
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words, in contrast to anti-dumping medanisms, laws against predatory pricing are designed to
protect competition, na competitors. In aworld market where there are several potentia suppiers
for most goods, it would be very difficult to prove that aforeign firm would be &le to establish a
monopdy, and predatory pricing in international trade is unlikely. Finally, even if it is foundto
ocaur, the antitrust remedy for predatory pricing is an injunction and afine, which dces nat have the

anti-competitive mnsequences of priceundertakings or anti-dumping duties.

Repladng lax dumping rules with stringent rules on predatory pricing would therefore
prevent governments from abusing the former to proted their industries from vigorous foreign
competition. This argument sounds convincing to most econamists, and similar views were put
forward in the ealy discussons of the WGTCP, bu pradice has gone in exadly the oppaite
diredion.n 2000,the Dispute Settlement Body adopted a deasion (United Sates — Antidumping
Act of 1916 acwording to which anti-dumping procedures were the only way in which Members
could deal with predatory pricing by foreign exporters. Also, bah the EU and US, who until recently
were the most adive users of anti-dumping, were strongly oppased from the ealiest WGTCP
discussons to applying predatory pricing principles®

Ironicdly, in the last few yeas, many developing courtries have emerged as the lealing
(ab)users of anti-dumping, so now thereis even less enthusiasm for this move. Although Indiawas
one of the most vociferous critics of the way in which the developed courtries were using anti-
dumping,® in the last two yearsit hasitself imposed the largest number of anti-dumping measures.
Evidence of how generously Indiais interpreting the anti-dumping rules comes from the 200203
Annual Report of the Diredorate General of Anti-dumping and Allied Duties (DGAAD) of the
Ministry of Commerce Out of the 141 cases, covering the period 19922003, for which findings
were tabulated in thisreport, three caes were withdrawn, and two were dosed for ladk of evidence
Of the remainder, it is driking that dumping was foundin eat and every case. Of these, anti-
dumping measures were impased in al but two cases. Thus, Indian industries seeking anti-dumping
relief from low-priced imports had an amost 95% chance of success, which is much higher than the

success rate of petitioners in the devel oped countries which have been castigated for misusing anti-

8 Seethe minutes of the Working Group meeting of July 1998 WT/WGTCP/M/5, paragraphs 38, 48 and
49,

® WTO document WT/WGTCP/W/111 (Communicaion from India, September 1998.
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dumping.

A perusa of individual case reports shows that in several cases, the DGAAD has accepted
an increase in the foreign firms market share (which was only to be expeded in aperiod d trade
liberalization) as evidence of injury, even though the Indian indwstry's sles and profits were
increasing at the same time. Anti-dumping duties or price undertakings were imposed so as to ensure
a norrinjurious import pricewhich would guarantee a reasonabl€' rate of return to the domestic
producers, based ontheir own cost data. This provided a aushion for inefficiency. A recent study
applies gatisticd filters smilar to those used in studies of anti-dumping in the EU and US to
determine how many Indian cases could have been justified as legitimate responses to predatory
dumping. It finds that only five of 92 Indian cases passed the test.’® In aimost all cases, therefore,
anti-dumping remedies have been used to proted Indian industries, and nd to preserve competition.
Even though employees and shareholders of these industries have benefited, anti-dumping measures
have inflicted higher import costs on wser industries, as it is mainly intermediate goods industries
in the dhemicds sdor that have succealed in oltaining protedion. The latter are dmost aways
highly concentrated and capital-intensive, while production in many of the user industries is
predominantly in small-scde, relatively labour-intensive units which are being increasingly expased
to import competition. The Indian anti-dumping regime istherefore likely to have harmed rather than
promoted competition and employment in the aygregate. But with bah developed and developing
courtries now playing the same game, reform of anti-dumping seemsto be off the WTO agendafor

the time being.

24 Preventing abuse of intellectual property rights

A fourth areaof concern in the ealy yeas of debate & the WGTCP was the &use of
intellectual property rights (IPRs). In granting what is in effect alegal monopadly to the right haolder,
these @an cause an abridgement of competition for the sake of promotinginnovation. Thanksto the

Uruguay Round Agreement on Trade-Related Aspects of Intell ectua Property (TRIPS), which has

1% samir K. Singh, An Analysis of Antidumping Casesin India, UnpuHished M.Phil. dissrtation, Department
of Economics, University of Delhi, 2003
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extended the cverage and duation d IPR protedion, the trade-off hastilted dedasively in favour
of IPR hdders, the vast mgjority of whom are resident in developed courtries. Apart from the
monopay granted to the right hd der, competition concerns arise in respect of restrictive conditions
imposed when the patented techndogy or product is licensed to athers. These condtions often
restrict the licenseés pricing d the product, marketing it outsde a designated areg and sub-licensing
of the patent. There has been an increasing tendency for large @rporations to crosslicense their
patents to each other with such conditions, effectively creating cartel-type arangements without an
explicit cartel agreement. Other competiti on-restricting clausesin patent licences include mndtions
requiring the licensee to puchase an inpu only from the patent holder, na to ded in rivas
products, or to "grant back’ any improvements in the patented technology or product exclusively to
the original right holder.

Developing courtries were espedally concerned abou what enhanced patent protedion
would entail for their accessto esseentia drugs and seads, which are seaors in which innovationis
highly concentrated in a few large multinational corporations, and in which large mega-mergers
occurred in the 1990s, further reducing competition. Devel oping countries were dso concerned about
the protedion d their traditional knowledge (for example, the use of medicinal herbs) from
“biopiragy’, or theft by multi national corporations with the technicd, financial and legal resources
to identify the scientific properties of this knowledge, codify it in patentable form, and then obtain
patents. This debate, of course, went much beyondtrade and competition pdicy, bu did nd go very
far at the WGTCP. The competition safeguards built i nto the TRIPS Agreament (to be discussed
below) were debated, bu no consensus could emerge on whether further measures soud be
adopted. Developed countries, naably the United States, were against any dilution o their IPRs, and
in any case recant antitrust thinking even within the US has inclined towards recognizing the
dynamic benefits of strong intelledual property protedion. The battle shifted to the TRIPS
agreement, and thanks to pressure from some influential NGOs in devel oped countries, an agreement
was readied onthe eve of the Cancun Ministerial in 2003,allowing governments in developing
countries, in cases of public health emergency, to license the production of essential patented drugs
to manufadurers in ather developing courntries which had the cgadty to manufadure them.

However, developing courtries are still open to abuse of IPRsin ather products.
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25 Crossborder cartels

A fifth and much more widely acceptable agument for a MAC is based onthe growing
reaognition d the aossborder effed of RBPs, espedally catels. Most courtries assrt the
jurisdiction of their competitionlaws even if firms and their practices are located abroad, aslongas
they have adverse eff ects in the domestic market. Thisis known as the @ff ects doctrine®. However,
such extraterritorial application o national competition laws is difficult, espedally in developing
countries where such laws and their domestic enforcement are week or non-existent. Even if national
laws are goplicable to foreign conduct on the basis of the effects doctrine, international cooperation

isrequired for carrying out investigations in foreign courtries.

International cartels, in particular, have generated much concern onthis sore. During the
199G, competition authorities in the US and EU succesdully proseauted over forty international
catels that invalved firms from more than ore curtry. Multi-million ddlar/euro fines were
imposed, bu only for the damage these catels had caused to consumers in the US/EU, although
there were indications that the catels had also operated in ather courtries, including developing
courtries. The most widely cited cartels were those producing vitamins, sted tubes, and graphite
eledrodes. Proponents of aMAC have highlighted the huge asts, running into hillions of dollars,
inflicted on developing courtries by such catels, and held ou the promise of cooperation in
investigations. A related issueis cartelization in maritime transport, which is beyondthe jurisdiction
of national competition agencies. A few dominant private carriers have organized themselves into
agreements known as liner conferences and fixed their charges collusively. According to ore
estimate, bre&ing up these shipping cartels could reduce transport prices by 20 percent on U.S.
routes alone, enabling devel oping countries to save more than $2billion on their trade with the US.*
In view of the fad that in recent yeas cartels were the only speafic antitrust issue debated at the
WTO, giving riseto alarge volume of literature, | criticaly examinethisisauein detail in Sedion
5 below.

' C. Fink, A. Mattoo, and I. C. Neagu. 2001 #Trade in International Maritime Services; How Much Does
Policy Matter? World Bank EconamicReview 16: 81-108
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2.6  Developmentsof thelast few years

As mentioned above, WGTCP discussons during the first few yeas of its existence were
diffused and nonconverging. Faced with a ladk of consensus on so many isales, the Doha
Dedaration d the 2001 Ministerial Conference of the WTO limited further discusson at the
WGTCP to theisaue of hard-core catels; application d the fundamental WTO principles of non
discrimination, transparency and pocedural fairnessin competition pdicy; cgpadty building in
developing courtries; and vduntary cooperation between Members. (The relevant paragraphs are
reproduced at Annexe B.) The EU modified its position to pressfor a MAC that would require
Members to enact and enforce (possibly on aregiona basis) anational competition law incorporating
the fundamental principles. Such alaw shoud at least prohibit hard core catels, which wereto be
clealy defined, with any exemptions being well -defined and transparent. Countries would have to
provide deterrent sanctionsin their domestic competition regimes, and take on dbligations that would
be subjed to the WTO dispute settlement mechanism, bu these would be limited to the de jure
consistency of their laws and regulations with the agreed framework. De facto implementation o
these lawsin pradice or the outcome of speafic cases, would na be subjed to review, acwrding
to the modified EU pasition. Transitional periods and technicd assstance were offered for
developing courtries to enable them to comply with the proposed agreement.*? Underlying the
pasition of the EU and most developed countries was the presumption that vigorous competition is

undeniably agoodthing, and that government padlicy shoud be geared towards promoting it.

While a&nowledging the harm caused by international cartels, India aad many other
developing countries emphasized the neead to resped their diversity in terms of stages of
devel opment, socio-economic drcumstances, legal frameworks, and cultural norms. They opposed
a e size fits all° agreament, and drew attention to the dangers of transplanting a mmpetition
palicy framework that has evolved over many yeasin industrial courtriesinto econamies lacking
in experience, expertise, and institutional memory. Several developing courtries clamed that
development required giving geaer priority to pdicy objedives other than promotion o
competition, and questioned virtualy every speafic propacsa advanced by the proporents, including

12\WTO documents WT/WGTCP/W/193 and W/222 (Communications from the European Community
and its Member States, 2002.
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the necessity of applying the fundamental WTO principles of non-discrimination, transparency and
procedural fairnessto competition pdicy. Whil e they adknowledged the importance of transparency
and procedura fairness they raised concerns abou the financial and administrative burdens they
would have to incur in implementing an agreament which enshrined developed-country standards.
| ded with the debate on nondiscrimination in detail below. As regards cooperation, ceveloping
courtries were concerned about whether their investigators would receve meaningful assstance and
information from authorities in developed countries, given that the proposed framework envisaged
only ‘voluntary’ cooperation. They were dso concerned that their own agencies, with scanty

resources, would be deluged with requests for cooperation from other courtries.

In general, ladking resources and experience in competition pdicy, developing courtries
were reluctant to be subjeded to WTO dispute settlement, which would leare them vulnerable to
trade sanctionsin case they fail ed to comply with multil ateral commitmentsin thisarea Underlying
their pasition was an aversion to taking on any new WTO commitments, espedally in an areain
which most of them had littl e experience, given their experience with ealier (Uruguay Round
agreaments in which the promised benefits did na materialize, and/or the asts of compliance
proved too orerous. Some of them, including India, questioned the virtues of unrestricted
competition itself, and dd na want to surrender the "palicy space for implementing industrial
palicies geaed to the promotion d “national champions' through restrictions on competition. |
undertake a more detail ed analysis of three of the key disputed issues (nationa treatment, industrial
padlicy, and hard core catels) in Sedion 5 lelow.

Given such irreconcil able diff erences between the proponents and the opponents of aMAC,
in the last couple of years of the WGTCP's discussons, some devel oped and devel oping countries
suggested an dternative in the form of an agreement with nonbinding provisions, allowing for
technicd assistance and constructive “peer review' rather than adversaria dispute settlement. Other
developing courtries remained unconvinced, apprehensive of asymmetric “pea presaure’ that would
force them to conform to developed countries ideas on competition pdicy, while the latter countries
would be immune to such pressure cming from poa courtries. They were scepticd of adequate
assstance and cogperation coming their way. They viewed the substantial costs of areview process

as an unrecessary burden that they could easily do without, and were concerned abou the lossof
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flexibility in pusuing developmental objedives and their limited cgpadty to enforce mmpetition
laws. There was no clear indication regarding the nature of peer review — mandatory or on-demand.
Further, the review criteriaremain urresolved, with the EU and Australia emphasizing the inclusion
of core principles and developing courtries grongly oppasing any such move. There was littl e
discusson onfrequency of reviews, appantment of examiners, members of pea group and the
guestion d approva of reports. These discussons remained inconclusive, bu the pee review

approach may yet be alopted in anonWTO framework, asit has in the OECD.

As late & February 2003, the EU was continuing to insist that acording to the Doha
dedaration regotiations on al the four Singapore isues awill commence dter Cancurf, and that
they 2are akey element of the DDA [Doha Development Agenda] and part and parcel of the Single
Undertaking®. Only clarification d modaliti es of the negotiations remained to be worked ou.
However, some new signs of flexibility were goparent. The EU also held open the posshility that
the discussion an modalities on aMAC could include exemptions from the “core' principle of non-
discrimination; differential levels of commitment and implementation periods for developing
courtries;, and even show and in what timeframe (or even whether) WTO Members or certain
caegories of WTO Members would assume some or all of the obligations resulting from these

agreaments°. 13

This newly concili atory position coud well have been a ploy to inducewavering developing
courtriesto agreeto the commencement of negotiations, with the EU hardening its $anceoncethey
were under way. But ultimately, the developing countries oppasiti on to any negotiations towards
a MAC, along with dsputes over agriculture and the other Singapore issles, came to a hea in
September 2003 at the Cancun Ministerial, which ended with no consensus. On the eve of the
Ministerial, severa developing courtries, led by India, formally protested that their views on the
Singapore Isaues had been bypassed in consultations and hed na been refleded in the draft of the
Ministerial dedaration* Their statement listed several points which they felt had na been

13 These quotations are from 3Singapore Issies — The Question of Modaliti e® (Communication from the
European Communities), WTO document WT/GC/W/491, 27 February 2003

14 Seethe statement by 16 developing countries (with Bangladesh signing on behalf of the least developed

countries) on the eve of the Cancun Ministerial (WT/MIN(03)/W/4). The excerpts pertaining to
competition policy are reproduced as Annexure C.
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adequately addressed and required further clarificaion in the Working Group. Most of these ae
discussed at various points in this monograph. At Cancun itself, the EU showed a willi ngnessto
unbunde the Singapore Issues and dop competition pdicy from the agenda, bu subsequently it
continued to raise the passibilit y of introducing it in some other form. In the Framework Agreament
that was readied in July 2004, the WTO General Courcil formally dropped three of the four
Singapore Iswes, including competition pdicy, from the Dohawork programme dtogether,*® but
the debate islikely to continue outside the WTO, and competition policy may well be reintroduced
in the WTO after completion d the Doha round. Poli cymakers and the emerging 2competition
community® in India shoud therefore remain engaged with the isaues. This process $ioud also
contribute to improving the dfedivenessof the new Competition Act, which as | shall discussin

Sedion 4, las svera clauses that could creae problemsin its enforcement.

2.7 Conclusion: Asssanent of the WTO debate

It now appears that there will be no MAC at the WTO for the foreseeable future. What did
this lengthy debate within and ouside the WTO adieve? Developing courtries could make no
headway on the competition concerns that were most relevant to them, such as the cossborder
consequences of mega-mergers and the ause of anti-dumping procedures and intellectual property
rights. The aonsensus on cartels, as| shall show below, amountsto very little without agreement on
information sharing and enforcement asgstance. For the proponents of aMAC, although their efforts
seem to have ended in failure, the prominence given to this issue during the debate has enabled the
EU to attain its major objedives even without an agreement. More than fifty developing courtries
have alopted competition legislation in the last decale, with most of them prohibiting hard core
catels and providing explicitly or implicitly for non-discrimination. India's new Competition Act
isno exception, as | shal show below. Also, for the seven years that the issue was discussed at the
WTO, the devel oping countries were forced to devote a onsiderable part of their limited resources
and expertise to urderstanding the implications of unfamiliar issues like cmpetition pdicy and its

relationship to international trade. Whil e this might have been a valuable leaning experience that

15 WTO document WT/L/579. Trade fadlit ation was the only Singapore Issue that was kept on the table.
The relevant excerpt from the Agreament is reproduced as Annexure D below.
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could contribute to domestic competition policies regardlessof aMAC, asit hasto a artain extent
in India, it did force these muntriesto divert their resources away from other WTO issues. Also, part
of the price that developing courtries paid for getting three of the four Singapore isaues off the
agenda could well have been concessons they sean to have made & Geneva in resped of

agricultural and nonagricultural market access

3. International agreements concerned with competition policy

3.1 Bilateral, multilateral and regional agreements

In the dsence of aWTO MAC, international agreements relating to competition padlicy take
the form of bil ateral, regional, or sedora arrangements, which have been expanding in recent yeas.
The ealiest bil ateral agreement was between the EU and the US, adopting a palicy of “positive
comity' in investigating ead ather's complaints. This requires competition pdicy authorities to
consider, taking into acourt their own laws, procedures, interests and resources, complaints against
anti-competitive condict by firms in their jurisdiction which adversely affed parties in the other
jurisdiction. This does not oblige the authorities to initiate proseautions, and excludes mergers and
also export catels (which are exempted from competition laws in bah jurisdictions). Even

otherwise, EU and US authoriti es frequently coordinate their enforcement adivities.

Severa courtries, led by the EU and US are dso individually entering into hbil ateral (or, in
the cae of Australia, Canada and New Zedand, trilateral) agreements with ead ather. These
agreaments usually require traditiona ("negative) comity: each party undertakes to notify the other
when it is propaosing to enforceits competition lawsin away that might aff ect the latter'simportant
interests (for example, investigating a person o pradice located in each other's territory), and to take
their views into acount. This approach has been encouraged by a 1995 Recommendation on
Cooperation between Member Countries on Anti-competitive Practices Affecting International Trade
isued by the Organization for Econamic Cooperation and Development (OECD), which comprises
all developed countries and more recently three devel oping countries (Korea, Mexico and Turkey).
Some of these agreaments also provide for assstance and coordination in enforcement and in
obtaining information, subjed to locd laws, and for natifying eat aher in case RBPs under

investigationin their territories might have an adverse dfed in the other signatory's territory. These
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additiona elements have nat been included in the only bil ateral agreament between a developed and
adeveloping courtry, that is between the US and Brazil, which otherwise contains elements of bath
pasitive and negative comity. In the US and some other courtries, certain competiti on law violations
are criminal off ences, and the US and Canada have aMutud Lega Assistance Treay, which commit
them to assist in criminal investigations, by executing search warrants for obtaining evidence. They
also readied a positive ammity agreanent as recently as October 2004. A 2001 agreament between
Denmark, Icdand and Norway goes much further in providing for assstance in investigation o

parties locaed in eat ather'sjurisdiction, and for supdy of confidential information.

Another mgjor OECD competition pdicy document, dedingwith ore spedfic antitrust areg
isthe 1998 Recommendation on Hard Core Cartels. This cal ed upon membersto take adion against
them, and to cooperate with eat ather by sharing documents and information, and gathering
evidence on request. However, such cooperation was to be voluntary, 2consistent with a requested
country's laws, regulations, and important interests®. It could be dedined onthe grounds that the
request was not thus consistent, @r on any other grounds, including its competition authority's
resource ®nstraints or the asence of a mutual interest in the investigation a proceealing in
guestiorf. The definition d such cartels gedficdly excluded any arrangements that reasonably
related to cost-reducing a output-enhancing efficiencies, those that were excluded from the coverage
of amember country'sown laws, or authorised in accordance with those laws. The Recommendation
also encouraged members to enter into hilateral or multil ateral agreements in arder to overcome
obstades in the enforcement of their laws against hard core catels, and invited nhorrmember
courtries to associate themselves with the Recommendation and implement it. As| shall point out
below, a recent official review has expressed dsappantment over the ladk of progress on

implementing the Recommendation.

Provisions related to competition pdicy also figure in several regiona trade ayreements,
notably the EU, the North American FreeTrade Agreement (NAFTA), the Andean Common Market
(ANCOM), the South American Common Market (MERCOSUR), the Common Market for Eastern
and Southern Africa(COMESA), the Southern African Development Community (SADC), and the
Caribbean Common Market (CARICOM). The subjed isaso included in the protraded dscussons
towards a Free Trade Area of the Americas (FTAA). The 1998 Panama communiqué signed by the
United States, Canada, and rine developing courtries in the Western Hemisphere dfirms their
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intention to cooperate in deding with catels and to develop competition regimes in the smaller

members. The processhas gone furthest in the EU, which enforces a ammmon competition pdicy
with resped to RBPs invalving more than ore member state, and also regulates mergers above a
cetain threshdd. Diredorate-Generd 1V of the European Commisgon functions as a supra-national

competition authority for this purpose, cooperating with netional agencies in the member states, with
whom it can exchange confidential information. All countries applying for EU membership, and also
those with whom the EU has freetrade ayreaments, are required to apply EU competition ginciples
to trade with the EU. Recently, CARICOM and MERCOSUR have begun moving in the diredion
of agreeing on common nams and centralised enforcement. Most of the other regional agreements
merely declare the parties commitment to implement measures to regulate RBPs, especially those

aff eding trade between them, and provide aframework for consultations.

Beyond all these forma agreements, with their varying levels of obligations and
enforcedility, informal cooperation between national competition authorities is $owly growing.
This usualy invalves discusgng the broad contours of a cae (such as market definition, pssble
anti-competitive effeds, and remedies), and sharing non-confidential information. Experience shows
that succesdul cooperation requires that the authorities have alequate resources to address eat
other's requests, share mmmon norms regarding competition pdicy and similar skill levels, and that
resolving the cae is in their mutual interests. Once a cean degree of trust is developed,
confidential information can be shared subjed to safeguards. As yet, such cooperation is well
advanced ony between a handful of developed courtries, although developing courtries such as
Brazil and Koreahave obtained very limited help from US competition agencies in their attempts
to proseaute international cartels. There seansto be no prosped for the harmonization d national
competition laws, much less a supra-national competition agency. However, continuing interaction
between competition authorities, both hilaterally and at the various international forums discussed
in this edion, could eventually promote some @nvergence between them. Sedion 6will discuss
what diredion this could take.

3.2 TheUNCTAD Set
At least in principle, ore of the most relevant competition agreaments from the paint of view

of developing courtries, in view of their participation as well asits explicit development focus, is
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the UNCTAD 2Set of Multil aterally Agread Equitable Principles and Rules for the Control of
Restrictive BusinessPradices® (known asthe UNCTAD Set). The Set was unanimously adopted by
the United Nations General Assembly in 1980,and its validity has been redfirmed at U.N. review
conferences every five yeas theredter. In that sense, it has greder coverage than any of the
agreaments discussed abowve, or indeed the WTO, as U.N. membership grealy exceels that of the
latter. Its Sopeis also quite mmprehensive: acording to Section B(ii), it is suppacsed to apply to al
courtries, and to all transadions in goods and services by all enterprises. (It is not applicable to
intergovernmental agreaments, or RBPs diredly caused by such agreements, or intra-firm

transadions).

Many of the isaues discussed in the WTO Working Group twenty yeas later were dready
mentioned in the Set. For example, the ®Genera Principles® set out in Section C(i) cal for bil ateral
and multilateral consultation, coll aboration, and exchange of information between governments to
fadlit ate the cntrol of RBPs. Sedion C(iii) cdls for preferential or differential treament for
developing countries, particularly in promoting the establishment or devel opment of their domestic
indwstries, and regional or global arrangements between developing courtries. Various ®dions
require states, particularly developed countries, in controlling RBPs, to take into account the needs
of developing courtries. Sedion D consists of alist of do's and dorits for enterprises, including
multinational corporations, such as conforming to netional laws concerning RBPS, cooperating with
national competition authorities, and refraining from certain specific practices when they would have
adverse effeds oninternational trade, particularly on developing countries. Theselisted pradices are
the standard RBPs and abuses of dominance that are dedt with in the competition laws of most
countries. Section E establi shes principles for the governments of member states. These include the
principles of nondiscrimination, transparency, procedural fairness and potedion d commercial
seaeqy, as well as medhanisms for exchange of information, mutual asgstance, and technicd
suppat to courtries with little experience. Sedion F, on international measures, cdls for the
development of common approadhes, poding and dssmination d information on rational
legislation and experiences under the auspices of UNCTAD, and for consultations between states
oncontrol of RBPs. It dso cdlsfor UNCTAD to facilitate technicd assistance, advisory and training
programmes, espedally for devel oping countries. Section G sets up an Intergovernmental Group of

Experts (IGE) to provide aforum for multil ateral consultations, and to uncertake reseach studies
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and submit reports and recommendations for modificaion d the Set.

From this brief overview, it is clea that the Set provides only a very general framework.
Most importantly, it is non-binding on the member states of the U.N. All its provisions only cdl
uponenterprises and states to behave in certain ways, with noforum for enforcement or dispute
settlement. (Para G.4 explicitly prevents the IGE from acting as atribunal to pass judgement on the
conduct of individual governments or enterprises.) Calli ng upon multi national firmsto refrain from
RBPs, or developed country governments to take into account the interests of developing countries
amouns to mere exhortation. The fad that many of the same basic isaues and grinciples were
debated more than twenty yeas later in the WTO Working Group shows how limited the dfed of
the Set has been. No doult, annual medings of the IGE, and quinquennial conferences to review the
Set (most recantly in 2000, have helped developing countries to exchange experiences and gain

famili arity with competition issues.

3.3 WTO agreements

Within the framework of the WTO, competition policy figuresimplicitly in the GATT and
explicitly in three Uruguay Round Agreaments.*® Article Ill of the GATT concerns National
Treatment (NT), or non-discrimination between domestic and foreign goalsin Members domestic
taxes and regulations. The justificationfor NT isthat concessons made by Membersin resped of
reduced trade barriers (%border measures®), the raisond’etre of the GATT, could easily be undone
if they could impose behind the border® internal taxes and regulations that discriminate ayainst
foreign goods. According to Sedion 4 d this Article, @The products of the territory of any
contrading party imported into the territory of any other contrading party shall be acorded
treament no lessfavourable than that acerded to like products of national origin in resped of all
laws, regulations and requirements affeding their internal sale, offering for sale, purchase,
transportation, dstribution a use.® In the 1997 Kodak-Fuji dispute, as nated above, aDSPdid hbring

181 am foll owing the usua pradice of treaing the AW TO framework® a comprising the entire padage of
Agreaments, including the modified GATT, Understandings and Protocols, that were entered into at the
credion of the WTO in 1994and subsequently, aswell as the evolving jurisprudence of its Dispute
Settlement Body.
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Japan's competition laws and guidelines under scrutiny under this sdion. Although the panel
exonerated Japan of violating NT, this did establish aclear precedent, extending NT to competition
palicy.

Three &isting WTO agreements contain explicit provisions on competition pdicy. The
weekest is a modificaion d Article XIX of the GATT and the Uruguay Round Agreement on
Safeguards, which permit Members to impose import restrictions in case of significant increasesin
imports that threaen injury to adomestic industry, provided they compensate the exporting courtry.
Paragraph 22 ¢ the latter Agreement prohibits restrictions faling outside that framework,
spedficdly measures such as voluntary export restraints and aderly marketing arrangements that
many developed countries abused during the 1970s and 1980s. Competition policy is brought in by
paragraph 24, which requires that 3Members dal not encourage or suppat the alopion o
maintenance by pulic and private enterprises of nornrgovernmental measures equivalent to those
referred to in paragraph 22 above.® This reinforces the agreement to phase out al such measures by
which trade was restricted by nominally private RBPs but at official behest.

Various provisions of the General Agreement on Trade in Services (GATS) are more
spedficdly related to competition pdicy. Article VIII requires that eady Member ensure that any
service supplier to which it has granted a monopdy should na act in amanner that would infringe
the Member's gedfic GATS commitments, or abuse its power in areas outside the scope of 1egal
monopadly. Article IX, which deds with restrictive busi nesspractices, requires Members to enter into
consultations at the request of any other Member with a view to eliminating such pradices.
However, it requires only #ull and sympathetic consideration’ of requests for consultations, and
supdy of 3ubicly available nonconfidential informatiorf. Article XVII requires National
Treadment, which in GATT was limited to goods, to be gplied to dservices and service providers
of any other Member®. This extension d NT from foreign goods to foreign firms would be a
precedent for any MAC, which is primarily concerned with the behaviour of firms. However, Article
XVII does permit Members to set out 2condtions and qualifications® on NT for its sheduled
sedors. Once entered, these and other commitments can only be modified by suitably compensating
any other Member who is adversely affeded by the modification.
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Specia GATS rules were deemed to be necessary for the telecommuni cations sector, where
amagjor isue isthe ause of dominant positions by existing supgiers, often in the puldic sedor or
legally sanctioned private monopolies, to block the entry of new competitors. Becauseit is costly and
wasteful for ead supgdier to install it s own wire network, one way in which an incumbent can block
competitionisto deny new entrants access(interconrection) to its pre-existing network. The Annex
on Telemmmunicaions requires Members to provide service supgiers of other Members with
aacess to their telecommunications networks. A later WTO Reference Paper goes further in requiring
Members to implement 2gppropriate measures® to prevent major supdiers &rom engaging in o
continuing anti-competitive pradices® in this sdor. It also requires that signatories ensure that these
suppliers provide interconnection an non-discriminatory terms. Unlike the other WTO agreements,
which are binding on al Members, these telecom-related agreaments were signed ony by some

Members.

The other WTO agreement with spedfic competition pdicy clausesisthe TRIPSagreement
proteding intelledua property rights (IPRs). Article 31 lays down condtions under which
governments may al ow compulsory licensing of a patent, that is, its use by parties other than the
owner on payment of reasonable royalties to the latter. Among these condtions are that the proposed
user shoud havetried ursuccesdully to oltain anorma commercial li cense from the owner, shoud
use the compulsory license primarily for supdying the domestic market of the Member granting the
license, and shoud pay 2adequate remuneratior to the right holder. The first two condtions are
waived by Article 31(k) in cases where the use of the patent is permitted #o remedy a pradice
determined by judicial or administrative processto be anti-competitive®. Article 31(k) aso wedkens
the third condtion, stating that #The need to corred anti-competiti ve pradices may be taken into

acour in determining the anournt of remuneration in such cases’.

The use of intellectual property is, of course, usualy licensed voluntarily by the right owner
oncommercial terms. Article 40 d the TRIPS Agreament relates to anti-competitive pradicesin
such contradual li cences, some of which were described in Sedion 2.4above. It al ows Members
to regulate, through their national legidlation, licensing pradices or condtions that abuse IPRs in

having an adverse effed on competition. It also requires Membersto acard #Full and sympathetic
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consideratior® to requests for consultations and to provide pubicly avail able non-confidential
information, if aMember suspectsthat its laws in this areaare being violated by an IPR owner based
in another's territory. Thus, it is merdly a permissve sedion, which leaves the burden of combating
anti-competitive licensing pradices on the Members domestic authorities. Most developing
countries would na have the technicd or lega expertise to mourt effedive dallenges to such

pradices.

The WTO, asiswell known, has a powerful dispute-settlement mecdhanism to enforcethe
agreements. However, as the WTO agreaments are between Member governments, the obli gations
they entall are imposed onthe governments, rather than firms who might be guilty of RBPs. Asyet,
the only complaint that has been settled against a Member involving competition pdicy has been the
2004 Telmex case mentioned abowve, in which a Dispute Settlement Panel held that the Reference
Paper on telecommunicaions required Mexico to take adion against a cated of its
telecommunicaions firms. There has been nojurisprudence on the competiti on-related aspeds of
the TRIPSAgreament.

4. Recent changesin Indian competition policy in relation to the international debate

India is in transition from its old competition law, the 1969 Monopdi es and Restrictive
Trade Pradices Act, to the new Competition Act of 20022" The MRTP Act originally covered
monopolistic and restrictive trade practices, as well as concentration of ecnomic power. Its intention
was not just the promotion d competition, bu also gulic interest® considerations sich as
protecting employment as well as control of the mncentration of economic power in large business
houses or dominant firms. A substantial amendment to the MRTP Act in 1984introduced new
sedions deding with Unfair Trade Pradices, such as misleading advertising and prize schemes. The
sedions concerning concentration d econamic power (which regulated expansion, setting up of new
units, and mergers and acquisitions) were deleted by the sweegping amendment of 1991 at the outset
of the economic reforms, because it was believed that they had become @urnterproductive and were
preventing the growth of Indian firms % as to regp econamies of scde. Merger review has been

reintroduced, for firms above a cetain threshald, in the new Competition Act.

7 At the time this monograph was last revised (ealy November 2004), the substantive provisions of the

Competition Act had not yet been brought into force because of a pending case before the Supreme Court

challenging the gpointment of a dvil servant as Chairperson of the proposed Competition Commisson.
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4.1 Positive features of the Competition Act

The Competition Act improves uponits predeasor in many ways. It defines crucial terms
that were left undefined in the MRTPA, for example catel, consumer, predatory pricing and
turnover. Several criteria have been listed for defining the “relevant market' and the “relevant
product’ in determining effects of business conduct on competition. The Competition Act provides
for regional benches of the proposed Competition Commisson, as well as speaalized merger
benches, unlike the MRTP Commission, which sat only in Delhi. Unlike the MRTPA, the new Act
provides for outside advisers and consultants, and for hearing expert testimony. Firms violating the
new law can befined ten per cent of their turnover, whereas the MRTP Commisson could only issue
‘ceae ad cesist' orders, with modest fines for not complying with them. Apart from regulatory and
adjudicaory functions, the Competition Commisgon, unlike its predecessor, is also entrusted with
“competition advocag/’. The Competition Act also includes clauses edficdly related to cross
border competition issues that are the focus of this monogaph; these ae discussed in greater detail
below. All these ae of course only enabling provisions, whether and hav they are implemented

remains to be seen.

Ancther range of improvements relates to what the Act does not attempt to cover. It wisely
avoids unfair trade pradices (UTPs). The vast mgority of cases before the MRTP Commisgonin
recant yeas came under the chapter on UTPs and the sedion oncompensation. These invalved
mainly complaints relating to misleading advertising, deficiency in quality of goods or delayed
delivery, usualy of flats or cars booked with dedlers. Matters such as these should have been taken
up by the cnsumer forums under the Consumer Protedion Act (COPRA), becaise ajudicaing
consumer cases requires principles that are quite different from those required for a modern
competition law. Consequently, the limited resources of the MRTP Commisson were unrecessarily
diverted away from the monopdistic and restrictive trade pradices that were its origina
responsibility. The Competition Act rightly transfers pending UTP cases to the Nationa Commission
congtituted under COPRA, to be disposed o under its provisions, which have receitly been

streamlined.
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In recent yeas the Commisson hes also entertained several complaints under clause 2(0)(ii)
of the subsedion defining Restrictive Trade Pradices (RTPs), which refers to @manipulation o
prices ... so asto impose on the consumers unjustified costs or restrictions®. Thisissueisrelated to
the second way in which the Competition Act represents an important improvement, again because
of what it does not include. The MRTPA was pervaded by the notion that the $ublic interest® was
to be dedsive in adjudicaing cases. This criterion hes been removed from the Competition
Commisson's mandate in the new Act. As | have shown in severa ealier papers,*® this
unexceptionable principle was interpreted in various ways by different benches of the MRTP
Commission. Their interpretations usually had nothing to dowith maintaining competition, bu were
based instead onidiosyncratic notions of socia justice, such as proteding employment in industries
threaened by low-priced imports, or (in conjunction with the $rice manipulatior® asped of al eged
RTPs) proteding consumers from prices which the Commisson believed to be excessive. Evidence
of collusion, market dominance or eff eds on competition, which shoud be central to establishing
an anti-competitive ad¢, was not required. The MRTP Commission thus displayed atendency to issue
orders against pricesthat it regarded as "unfair', whether too high or too low. However, what is fair
to the sell er will generally be unfair to the buyer or to other sell ers. The proper role for a mmpetition
authority, as rightly enurciated by the Supreme Court in setting most of these orders aside,"® is to
restrain businesspradices that endanger competition. Unemployment is alegitimate mncern, bu

requires more sophisticated approach, as | indicae below.

4.2  Treatment of crossborder issues

Both the old and rew laws have dauses deding with some of the aossborder issues
discussed above. Like the competition laws of most other countries, bah exclude from their purview
the adions of firms to the extent they relate exclusively to exports. Sedion 15 ¢ the MRTP Act
stated, in relevant part, that aNo order made under this Act with resped to any monopdistic or
restrictive trade pradice shall operate so asto restrict ... theright of any person to export goods from

18 Seemy ealier pubished papers: 2Predation, Protedtion and the “Public Interest®, Econamic and
Paliti cal Weelty, 2 Decanber 2000 @Competiti on Policy: India and the WTQOP°, Econamic and Politi cal
Weelly, 22 Decanber 2001 and #Trade, Investment and Competition Policy: An Indian Perspedive® in
A. Mattooand R.M. Stern (eds.), India andthe WTO (Oxford University Press New Y ork, 2003.
19 For Supreme Court judgments on the proper interpretation of price manipulation, seePrincipal, Apeday
Schod vs MRTP Comrrisgon (2001) 8 SCC 702 and RajasthanHousing Board vs Parvati Dev, (2000 6
SCC 104. On low-priced imports, seeHaridas Exports vs All India Float GlassManufacturers’
Association, (2002 6 SCC600.
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India, to the extent to which the monapoli stic or restrictive trade pradicerelates exclusively to the
production, supply, distribution a control of goods for such export.° In the Competition Act, Section
3 (governing anti-competitive agreements) contains a subsection (5) which states, again in relevant
part, that @Nlothing contained in this section shall restrict ¥4 the right of any person to export goods

from India to the extent to which the agreement relates exclusively to the production supgy,
distribution a control of goods or provision d services for such export®. Although this exclusion
islimited to anti-competitive agreamnents, an implicit exclusion also appliesto Seaion 4 onabuse
of a dominant position, becaise an Explanation attached to that Sedion clealy states that a
gdominant paositior is to be determined with resped to the relevant market in India. Similarly,

accordingto Section 6(1), the anti-competitive dfect of a cmmbination (merger or acquisition) isto

be considered with referenceto &he relevant market in India®

The MRTP Act aso contained Sedion 14,giving the MRTP Commisgon pover to issue
orders against firms which dd na cary on bwsinessin India #vith resped to that part of the
pradices which is caried onin India® This samed to resemble the “effeds doctrine' of other
jurisdictions. The MRTP Commission employed thisin anumber of cases, most recently in issuing
injunctions against imports from a group d American soda ash producers (ANSAC) in 1996(on
grounds that they constituted a cartel) and from agroup of Indonesian float glass producersin 1998
(onthe grounds that they were engaged in predatory pricing).?’ However, in asignificant ruling in
2002 (the Haridas Exports case dted in the previous footnote), the Supreme Court held that the
effects doctrine became goplicable only if arestrictive trade practice took place dter the goods had
entered India, and only if it invdved an Indian party. The Court held that the Commisson could na
regulate foreign prices, nor order restrictions onimports. This would have made it amost imposshle
for the Commission to take action against international cartels, whose activities have been given so
much publicity in the international discusson. However, the government moved quickly to ensure
that no similar problem arose with the Competiti on Bill, which was then pending in Parliament. It
alrealy contained (in Sedion 32 amuch more eplicit statement of the eff eds doctrine. After the
Supreme Court judgment, the government amended the Bill, inserting a new sedion 332). This
explicitly arms the Competition Commission with the power grant atemporary injunction restraining

any party from importing goods, if theimport is likely to contravene the substantive sedions deding

20 Seethe papers listed in the previous foatnote for detail s.
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with anti-competitive agreaments, abuse of dominance, or mergers.

Although restoring the Indian competiti on authority's power to take adion against foreign
firms was certainly necessary, arming it with the power to restrict imports was not a sensible
dedsion. Even if a prima fade cae can be established, an import prohibition would na be
appropriate. Imports might be targetted for being priced too high (e.g. by aforeign merger or catd),
or too low (by adominant foreign firm engaged in predatory pricing). If the former, then courtering
aprivate anti-competiti ve pradicewith afurther restriction d competitionin the form of shutting
out imports from the off ending parties amourts to cutting off one's heal to cure aheadadhe. The
threat of an import restriction might be useful for compelli ng foreign defendants to pay the fine if
the caeis dedded against them, bu to shut out their goods for the entire duration of the caeis sif-
defeating. The Supreme Court, in its Haridas Exports ruling, doserved that the opposite party must
always be given a heaing before an injunction is granted, bu the new Sedion 332) explicitly

dispenses with this requirement. Asthe two cases that were finally dedded in Haridas ill ustrate, the

injunction can remain in forcefor several years during the regular heaing, the review hearing, and
the gped to the Supreme Court. The exporters, the importers, and the ultimate consumers canna
be compensated for the losses they have suffered in the meanwhil e. Requiring the posting d abord
or cash depasit (asin the cae of provisona anti-dumping and courtervaili ng duties), to be adjusted
against the fine in case the verdict goes against the catel and refunded atherwise, would be better

than denying market access

If, onthe other hand, the impugned practiceis predatory pricing, then an import restriction
will probably be held to be inconsistent with Article VI of the GATT and the Uruguay Round Anti-
dumping Agreanent, which lay down a procedure for dealing with low-va ued imports, and require
domestic laws to be brought into conformity with that procedure. As noted in Section 2.3 above, in
2000the WTO Dispute Settlement Body held that the United States 1916 Antidumping Act was
inconsistent with these requirements, and could na be exempted on the grounds that it was a
national competition law. lronically, Indiaincluded itself as athird party in that case, on the side of
the cmplainants, the EU and Japan. The US can get away with defying such rulings (it has not yet
amended the Act) but Indiais likely to be hit by retali atory tariffs for similar violations. As the
Supreme Court's Haridas verdict also panted ou, the gpropriate remedy for low-priced imports
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isan anti-dumping duty. Unlike an import prohibition, this brings revenue to the government while

maintaining some price discipline on danestic producers.

As| pointed ou in Sedion 2.3,the Diredor General of Antidumping and Allied Dutiesin
the Commerce Ministry recommends aduty in amost al cases brought to it. But petitions are usually
initiated by highly concentrated and aganized large scde industries, so this amost guaranteed
protedion for oligopdistic industries itself creaes a mmpetition pdicy isaue which is being
negleded. The provision in the Competition Act will provide yet ancther oppatunity for large
domestic produces with the resources to approadch the Competition Commisson to fend df
competition from imports, with adverse cnsequences not only for consumers, but also for small
enterprises that use the imported product as an inpu. As the latter are likely to operate in more
competitive markets and a so employ more labour than the large upstream suppli ers who obtain the

injunction, the overal effed on competition aswell as employment are likely to be negative.

Aside from the question d import restrictions, there is a problem with the regulation o
foreign mergers. Section 5 of the Competition Act, which deals with combinations, lays down asset
and turnover thresholds for parties to a wmbination. If these thresholds are excealed, the
combination would be subjed to review. The thresholds are defined separately for assts and
turnover inside and ouside India. This ems to suggest that mergers of foreign firmswill also be
subjeded to review, dthough it is not clear how an injunction against such amerger can be enforced.
At best, the Indian subsidiaries of the merging firms can be prevented from merging. But sincethey
will be under the control of their merged foreign parent, they might engage in anti-competitive
pradices whil e remaining nominally separate and without entering into any agreement that would
bring them under Sedion 3 A more feasible remedy would be to exploit Sedion 31(3) of the Act,
which gives the Competition Commisson the authority to propose modifications to any merger or
aqquisition referred to it. 1t can use thisto permit the merger on condtion that the firms li cense some
patents, divest some brands and dants, or terminate some RBPs so as to safeguard competition. This
has been dore by competition authorities in much smaller developing courtries even in cases
involving powerful multinational corporations, for example by Pakistan in the merger of the locd
subsidiaries of Lipton and Brooke Bond and by Zambia and Zimbabwe in that invalving CocaCola
and Cadbury-Schweppes.
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A clause that will be potentially useful in deding with crossborder RBPs was inserted as
Sedion 18,which empowersthe CCI to 2enter into any memorandum or arrangement with the prior
approval of the Central government, with any agency of any foreign country®. Aswe saw above, this
isagrowing trend amongst courtriesin their eff orts to cradk down oncrossborder RBPs. However,
such cooperation depends onsimilar levels of experience and expertise & between the participating
agencies. The MRTP Commisson dd not have much of the relevant experience, asthe criteria that
it employed were not those of modern competition analysis. As we saw, pubic interest concerns
other than competition were often dedsive in guiding its dedasions. The Competition Act contains
much more modern criteria, but it will require along period to build up the relevant expertise so as
to engage foreign competiti on authoriti es ontheir own terms. Also, the MRTP Commisson hed a
very poor record in proseauting even domestic cartels, which involvesinvestigative skill s similar to
those required in deteding any kind d conspiragy. The new Competition Commisson will take a
long time to develop the kind d tradk record that will make it an attradive partner for foreign
competition agencies. As we shall seebelow, trust and cooperation between national competition
agencies has taken along time to evolve even in developed countries which have had much more

in common, and there remain frictions even now.

4.3 Cartelsand exemptions

As cartels were the post-Doha focus of the debate & the WTO, an examination d relevant
provisions of the Act is appropriate. Interestingly, Sedion 3 contains what amourts to a per se
prohibition d exadly the kind d "hard core' cartels targeted by the EU (and more broadly, the
OECD). Sedion J1) of the Act prohibits agreaments that 2cause an appredable alverse dfed on
competition within India® 3(2) halds such agreamentsto be void; and then 3(3) lists four speafic
types of agreement that shall be 3presumed to have an appredable adverse eff ect on competitior®.
These ae horizontal agreements (i.e. between rival sellers of similar products), involving price-
fixing, ouput restriction, market sharing, or bid-rigging, that give rise to what are internationall y
known as %hard-core crtels®. The more serious problem isin the related sedion 19(3), which reals

as foll ows:
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aT’he Commission shall, while determining whether an agreement has an appreciable adverse

effed on competition undar section 3, tave due regard to al or any of the foll owing factors, namely:
a) credion d barriersto new entrants in the market
b) driving existing competitors out of the market
c) foredosure of competition by hindering entry into the market
d) acaual of benefitsto consumers
€) improvementsin production a distribution d goods or provision d services

f) promotion of technica, scientific and economic development by means of production

or distribution o goods or provision d services.’

Firgt, it isunclea asto how criterion (c) is different from (a). Second, while aiteria (a) to
(c) help to determine whether an agreement inhibits competition, (d) to (f) invite the Commisson
to consider whether an anti-competitive ayreement can be permitted on dher grounds, and have
nothing to dowith the introductory sentence These ae two entirely separate considerations, and
even the MRTP Act recognized them as such, defining restrictive trade pradices (RTPs) in ore
sedion, listing spedfic anti-competitive agreaments in ancther, and deeming these agreaments to
be $rejudicia to the public interest® unlessthey satisfied certain condtions (colloquialy known as
dgateways®) in a third. Lumping competition and norcompetition criteria together in ore sub-
sedion ketrays an important conceptua confusion in the Competition Act, and could crede aserious

problem in implementation.

These various provisions eem to be amangled version d the two-pronged approad in
Article 81 d the EU Treay, which provides the legal foundition for antitrust palicy in the EU in
resped of anti-competitive agreements. Its edion 81(1) lists five spedfic types of agreement that
are prohibited, and then 81(3) permits exemptions for efficiency-enhancing agreements and
concerted practices, provided that they all ow consumers afair share of the resulting kenefits, do not
impose restrictions that are unnecessary to the efficiency objective, and do na all ow for substantial
elimination of competition. All four of these conditions have to be satisfied for an exemption to be
granted. (These lists are reproduced almost verbatim in Sections 2(2) and 9 d the UK Competition
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Act of 1998. In contrast, clauses 19(3)(d) to (f) of the Indian Competition Act are permissive rather

than mandatory condtions.

Further confusion onthis sore was creded by an amendment to Sedion 3J3) that was
introduced when the Competition Bill was being passed. This amendment excluded efficiency-
enhancing joint ventures from the four types of agreement deemed to be anti-competitive. Such an
exemptionisavailablein ather countriesaso, bu with crucial differences. A "block exemption' has
been available since the mid-198Gs in the EU for joint ventures devoted to reseach and
development, subject to certain conditions. In the US, the 1984 National Cooperative Research Act
alowed such venturesto be treated under arule of reason, alowing dfsetting efficiency benefits to
be mnsidered, urike other arrangements that restrict competition, which are generaly treaed as
illegal per se. In contrast, the new exemption in the Indian Competition Act istoo lroad, in that it
is neither limited to R& D, nor imposes any other conditions to protect competition. And whether in
the cae of joint ventures, or the Sedion 193) provisions, it is doultful that the Competition

Commissonwill havethetednicd expertise to evaluate “efficiency’ in pradice

A posgble dternative to case-by-case consideration d the balance between dminished
competition onthe one hand wersus efficiency benefits on the other would be to exempt entire
caegories of agreaments that are generally believed to be on the whole beneficial. In the EU, apart
from R&D agreements, those relating to exclusive distribution and puchasing, franchising and
techndogy licensing have been given ®lock exemptions®. In the Indian Competition Act, hovever,
they remain subjed to the 19(3) provisions on a case-by-case basis. Nor can these or other types of
agreament be natified as exempt in future, for Sedion 54 alows the government (not the
Competition Commisgon) to exempt only 2any class of enterprises® in the pulic interest, or
enterprises performing sovereign functions, or only those specific practices and agreements that may
arise out of any obligation assumed by the government in an international agreement. Thus,
ironicdly, aparticular businesspradice ca be exempted if an international agreament requires it

to be exempted, bu nat if the government of India desires an exemption.

How important are these considerations in an international trade context? One can imagine
a dituation in which highly-paid lawyers representing the EU dairy industry argue before the
Competition Commisson that the Gujarat Cooperative Milk Marketing Federation (better known
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by its Amul brand name) is a pricefixing cartel, paving the way for massvely subsidized European
exports which have destroyed urorganized small-scde dairy farmersin many developing countries.

(Agricultural cooperatives are exempted from provisions of antitrust laws by the Capper-Volsted Act
inthe US, while competition policy in the EU must defer to the Common Agricultural Policy.) Many
agricultural exports are handed by large multinational agribusiness companies, who exert
‘monoysony’ power against small growers, resulting in a large gap between the prices that

consumers in importing courtries pay, and those that developing country produce's recave.

Allowing catelization d the small exporters would go some way to level the playing field. But if
the purchasing firm has a commercial presencein India, so that the initial transadion takes place
within the country, then the automatic exclusion of export transactions in Section 3(5) will not apply.
Thus, spedfic exemptions will be required. The case for such exemptionsis equally strong in the
case of cetain manufadured exports, such as garments and footwea, that are suppied to large
“oligopsonistic' buyers from developed courtries. Many developed courtries provide exemptions
in sectors charaderized by unequa bargaining pawver, such aslabour markets, agriculture, fisheries,

and small firms that have to ded with large ones.**

Evenin aher indwstries, an urfamiliar and complex legal regime dispropationately burdens
small firms with the aosts of compliance, pladng them at a wmpetiti ve disadvantage relative to
larger foreign rivals in a manner that has nothing to dowith “efficiency’. Therefore, if National
Treament requires the law to be applied equally to damestic and foreign firms, thereis astrong case
to grant exemptions for small firms participating in anti-competitive agreementsin tradable sedors.
In a courtry with no uremployment benefits, concerns abou employment canna be completely
saaificed for the sake of “efficiency’. As | shall show in the next sedion, such concerns were
decisive eren in developed countries until recently. What needs to be kept in mind isthat in saving
employment in ore industry, one should not saaifice far more employment in other industries that
use its product as an input. Thiswas the basis of my critique of India's anti-dumping regime and of

the MRTP Commisgon'sinjunctions against imports, which have proteded large scde produce's

2! Seethe useful compilation in S. Khemani, Appli cations of Competition Law: Exemptions and
Exceptions UNCTAD/DITC/CLP/Misc.25 (New York and Geneva: UNCTAD, 2002, avail able from
www.unctad.org). Khemani believes that although some exemptions can be justified on economic grounds,
many of them represent spedal interests, and cdl s for them to be time-limited and subjeded to periodic
review.
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andin the processhurt small scde and probably more anployment-intensive users of their products.

Even for large firms, however, the ongang restructuring of Indian industry could have been
made more dficient and less painful if they had been allowed to enter into rationalization a
specidi zaion agreements, which are permitted in the EU. But as things stand there is no provision
for allowing such agreements in India. The "pubic interest' gateways of the MRTP Act will no
longer be available. Although I have been critica of the way in which this construct was employed,
a blanket prohibition d catels has equally serious consequences. Foreign firms, being more
experienced in dedingwith similar technicd clausesin their global operations, will be leto pu
up much better defences, and also escgpe penalti es becaise they reside outside the Commisson's
reat. The burden of enforcement will be borne by their domestic rivals. A great ded is at stake, for
unlike the modest fines of the MRTP Act, Sedion 27 ¢ the Competition Act allows for heavy
financial penalties amounting to ten per cent of turnover or threetimes the profits made by a catel

for contravention d Sedion 3.

Conwversaly, the Competition Act isinadequate to deal with batantly anti-competitive catels
formed by large firms with no redeeming features. On this, the record of the MRTP Commission was
quite dismal. Only 1.1 per cent of MRTP cases reported during 1991-98 involved Section 33(1)(d),
which covers pricefixing and bid-rigging.? In the five subsequent yeas, only four more caes have
been decided by the MRTP Commission under this section. Three @mplaints were dismissed with
the Commisson pinting out that the Director General of Investigation hed nd been ableto produce
aaven awhisper® of evidence of an agreement between the partiesto raise their pricesin conceat. The
fourth case, which involved fixation of service darges by the Indian Banks' Association, required
no investigative effort as the evidencewas easily available, in the form of an official IBA circular.
However, even this case was disposed o on the grourds that the Reserve Bank of India had already

given instructions to discortinue the pradice®

?2R. Basant and S. Morris, Competition Policy in India: | ssues for a Globdising Econamy, (Ahmedabad:
Indian Institute of Management, 2000, p.157.

8 Thisis based on an investigation of all RTP cases reported in the Consumer Protedion Journal from
1999to0 2003 The handful of cases reported under Sedion 331)(g), which relates to output restriction or
market sharing agreaments, all turned out to be caes against single firms rather than cartels.
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Thus, the investigative wing of the MRTP Commisson hes consistently fail ed to establish
any covert conspiragy to fix prices, which is the eseence of a catel case. The new Competition
Commisgon daes not seem to have been armed with any greder powers to oltain evidence, and
whether its budget and staffing will be aty better remains to be seen. One patentialy useful
innowetionin the new Act is aleniency clause for participants in a catel who come forward with
evidencethat would be of use to the Commisgon. Such provisions have been extremely useful to
competition authorities in ather countries in gathering evidence ajainst catels. However, the
leniency provision in the Competition Act is flawed. Section 46 of the Act alows for imposition of
areduced penalty onaparticipant in a cartel who makes afull disclosure of having violated the Act,
provided that such disclosure isvital. But it provides that such reductionis discretionary, available
only to the first participant who comes forward, andis nat possble if any procealings or even an
investigation have aready commenced. It also daes not define what makes a disclosure “vital'. On
these matters, we have alot to lean from the experience of other courtries. For example, the
amnesty schemes adopted in the USin 1978 and in the EU in 1996 remained largely ineffective for
many yeas mainly because they were discretionary and dd na apply after an investigation hed
begun. The US amended its s£hemein 1993to guarantee @mplete immunity to afirm that provided
evidence to commence an investigation, and dscretionary partial amnesty for providing useful
evidence during the investigation which could be used to proseaute other cartel members.
Consequently, the number of appli cations multiplied from abou one ayea to over twenty ayea.
In 2002 ,the EU modified its ssheme dong these lines, and South Koreaintroduced a very similar
amnesty programme. Furthermore, these authorities already had a goodtradc record in penalising
cartels, so the thred of prosecution isrea enoughto induce firmsto be thefirst to come forward so
as to avoid pendties. Until the new Competition Commisgon d India establishes a similar

reputation, it is unlikely that the leniency clause will be taken seriously.

44 Implicationsfor MAC negatiations

India has been playing amajor role anongst developing courtries oppased to theideaof a
MAC. Particularly noteworthy are the reasons it advanced in its communication to the Working
Group as to why the aguments that make National Treament vital in resped of trade in goods
cannd be extended automaticdly to competition pdicy. As mentioned abowve, reductions of trade
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restrictions, the staple fare of GATT negotiations, could be eaily undone if imports were subjected
to discriminatory domestic taxes or regulations that disadvantaged them relative to their domestic
competitors. NT prevents courtries from engaging in this %ehind-the-border® form of

discrimination. But, as India agued, na all competition policy offences are trade distorting. At the
sametime, keging NT out of a competiti on agreement would enable developing countriesto join
the emerging consensus against international cartels while permitting domestic catelsto rationali ze
production and enable orderly downsizing in the face of greder import competition. In the dsence
of social safety nets, this provision might be essential to enable developing courtries to embrace
further trade liberalizaion. The Indian submisgon also pointed out that since devel oping countries
lack the resources to proseaute the anti-competitive pradices of firmslocaed abroad, damestic firms
will in pradice bear the brunt of a “non-discriminatory’ competition law. Even if the rules are non-

discriminatory, the costs of compliance will be higher for firms that are unfamiliar with them, putting
firmsin developing courtries at a cmpetiti ve disadvantage.?* All these are persuasive aguments.
But just afew months later, Parliament passed the Competition Act, whichis slent on the question
of discrimination, thereby conceding de jure NT, which iswhat the EU wants. The EU submisson
left open the possibility of de facto discrimination in the form of discretionary implementation, but

thisislikely to be apatential areaof conflict.

The EU Trade Commissioner was recently quoted as saying that India's oppositionto aWTO
agreamnent on competition is@nly tacticd because India's investment regime and competition law
are dready WTO-plus-plus®.?®> By enshrining both de jure National Treament and a per se
prohibition of hard-core cartels, the Competition Act has already conceded the EU's main dbjectives.
WTO negotiations involve give and take; Members give concessions in exchange for making their
own, either in the same areament or in a different one being negotiated simultaneously. The
Competition Act being already WTO-compliant in the eyes of the EU means that we have no
bargaining chips, except an doffer to bind these provisionsin a WTO agreanent before we wake up
to their implications. Thistoo would be problematic, as any departures will then become subject to
dispute settlement and retaliation. The reintroduction of import restrictions as a remedy for foreign

anti-competitive pradices, apart from being self-defeding, is probably WTO-incompatible and

2 \WT/WGTCP/W/216.

223D behind India's gance Lamy®, BusinessStandard, 15/16 March 2003 p.2.
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further compli caes the situation.

5. A critical evaluation of the asefor aMAC

In this eaion | shal dea with the casefor aMAC asit existed at the stage when the WTO
Working Group onTrade and Competition Policy suspended its discussons after the Cancun
Ministerid. Aswe saw in Sedion 2 above, many of the matters that had been raised in itsealy yeas
had been abandoned, and the key isaues eft on the table were internationa cooperation and the need
to take action against internationa cartels. | shall now examine the ase for aMAC under these two
heads.

5.1 Cartelsand the ‘development dimension’ of competition policy

Hard core artels were the only RBP mentioned explicitly by the 2001 Doha Dedaration for
further exploration by the WTO Working Group onTrade and Competition Policy. In the Working
Group itself, Members expressed concern over the varying definitions of hard-core cartels; whether
some catels, particularly export cartels, could be defended on grounds of efficiency, and the
differing criteria goplied for this purpose; the scope of exemptions granted by diff erent Members;
the merits of the 3per se prohibitior? versus ule of reasorn® goproades; whether the WTO isthe
appropriate forum for international adion; whether transparency required dsclosure of enforcement
priorities and case seledion procedures; and the financial burden of introducing a competition law
and setting up the necessry enforcement madinery. Indids reservations in this regard were
supported by countries such as Venezuela, Malaysia, Cuba, Hong Kong China, and Pakistan.?® The
following paragraphs provide additional arguments against rushing into a multil ateral agreement on

competition pdicy, evenif thereis an overwhelming consensus on the harmful effeds of cartels.

In one of hisfew writings on economic development, Harvard's Profesor Frederic Scherer,

26 Seethe minutes of the Working Group meeting of July 2002(WT/WGTCP/M/18), paras 35, 36 and 39
Many of these ancerns were raised again in the statement by developing countries on the eve of the
Cancun Ministeria in September 2003(WT/MIN(03)/W/4). The excerpts pertaining to competition policy
are reproduced as Annexure C.
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the doyen of American competition pdicy spedali sts, agrees that international competition pdicy
norms are in the interest of developing courtries.?” He believes that the developing courtries major
gains from an agreement would come from two spedfic measures: first, as discussed in Section 2.3
abowe, repladng anti-dumping duties with competition poli cy principles governing predatory pricing
would remove amagjor hindranceto developing courtries exports. Seand, pohibition d export
catels based in developed courtries that push upthe prices of equipment and raw materids and aso
restrict the supply of licensed technology through crosslicensing of patents. Recognizing that there
islikely to be resistanceto prohibition d export cartels, Scherer had advocaed that ead courtry
should be dlowed to exempt upto three products at the four-digit SITC level. This provision contains
abuilt-in dfferential treament in favour of developing courtries becaise anarrow range of such
exports make up alarger share of their export basket. This point is worth considering, and can be
extended also to manufadured products, for those wurtries who have establi shed export-oriented
industries. Unfortunately, minutes of the WTO Working Group make it clear that the United States
is opposed to removing its blanket exemption of RBPs that have no domestic fects (which would
include export cartels), 2 and is united with the EU in opposing replacement of anti-dumping with
competition rules, so these two sources of gains to developing courtries are not likely to be
forthcoming.”®

In an ealier book, which was one of the first monagraphs on international competition
palicy, Scherer reviewed the history of competition legislationin various courtries. Sincethe EU
isthe chief proponent of amultilateral agreement, it isinteresting to nae that cartels were legal in
Britain and France in the late nineteenth century, and cartel agreements could adually be enforced

by the @urtsin Germany until the early twentieth century. The lessons of their early industrialization

2" F.M. Scherer, anternational Competiti on Policy and Economic Development®, in Competiti on Policy,
Domestic andInternationd (Cheltenham, UK: Edward Elgar, 2000. Similar views were expressed by C.
Perroni and J. Whall ey, @3Possble Developing Country Impads from a Competiti on Policy Negatiation®, in
V.N. Balasubramanyam and D. Greenaway (eds), Trade and Devdopment: Essaysin Honou of Jagdish
Bhagwati, ch.9, Basingstoke: Maanmill an, 1996

28 Many other countries (including India, as noted in Sedion 4.2 above) have similar exclusions and
exemptions. For a survey of country positions at the WTO on thisisaue, the prevalence and legal treament
of such cartels, and the aguments for and against them, seemy paper @Export Cartels; A Developing
Country Perspedive® Journal of World Trade 38(2), April 2004

29 As| showed in Sedion 2.3 above, India has emerged in the last few yeas as amajor user of anti-
dumping, and most of its own adions would fail the tests required in predatory pricing cases, soitis
probably quite willi ng to goaong with this.
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experiencewould surely be more relevant to today's developing courtries than their current palicies.
Again in the 1930s Depression, bdh Britain and Germany officialy encouraged carteli sation, while
crisis, rationalization and speciali zation cartels could be exempted in Germany as late as the 1990s.
Although Britain enforced strict anti-cartel legislation undr the 1956 Restrictive Trade Pradices
Act, it norethelessgave an ealy exemptionto an import cartel of sulphuic acd manufadurersin

order to courtervail aUS export cartel.*

Extending Scherer's observation, historical research shows that competition policy was not
geaed exclusively to promoting efficiency, or even competition, in today's developed courtries
when they were in the ealy stages of development. Other socia objedives were given more
importance. Canada's 1889 Combines Investigations Act was the world's eali est antitrust statute,
and according to one Canadian observer, dn the ealier days of antitrust there were many pressures
to usethelaw in the service of severa goa's, sometimes simultaneously + for example, as awegon
to fight big business, or to proted domestic firms from international competition, or smply to attadk
large firms for being large.2®! Even in the U.S., the 1890 Sherman Act was passd as a popuist
measure to gve the impresson that the government was serious about controlli ng big business and
until the 1970 American antitrust paicy was coloured by this consideration, as well asthe objective
of promoting small businesses even if they were less efficient. Although such concerns were
abandored in the U.S. with the acendancy of the "Chicago Schod' of antitrust, with its sngle-
minded olsessionwith efficiency, they remain an important influencein Europe. Asthe World Bank
has pointed aut, 3n contrast with U.S. legislation, the EU's competition regime emphasizes equity
objectives as well, such as employment and measures that encourage coperation among small and
medium enterprises®. 3 At the height of its ecmnamic mirade in the 1960 and 197®, Japan

exempted hundeds of cartels annually, mainly for exports and small and medium enterprises.® It

39 F.M. Scherer, Competition Policies for an Integrated World Economy (Washington: Brookings, 1994,
pp.23-27, 53 and 56

31 7. Ross @Canadian Competiti on Policy: Progressand Prospeds®, Canadan Journal of Econamics
37(2), May 2004 p.252

%2 World Bank, World Devdopment Report 2002 Building Institutions for Markets (New Y ork: OUP,
2002, p.141, citing E.M. Graham and J.D. Richardson, Globd Competiti on Poli cy (Washington, DC:
Ingtitute for International Economics, 1997).
% S, Nagaoka, anternational Trade Aspeds of Competition Policy®. NBER Working Paper 672Q
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is thus ironic that Japan and the EU were leading the dharge to impase uniform competition

principles on aher courtries as part of aWTO agreement.

Y et another of Scherer's writings is worth citing at length in this context:

First, there remain enormous differences aaoss nations in the substance of national

competition palicies. Any multilateral accord will have to be on some limited subset of core
principles governing only transactions with significant impli cations for international trade
and/or investment. The most likely candidates are export and import cartels, serious abuses
of dominant pasitions in the world market, and merger approval procedures. Second, even
in these core areas, many nations will be unwillingto go al the way to aflat prohibitionYa.

Third, it must be recognized that historicdly, a cmnsiderable time interval passed before
national competition poli cy enforcement agenciesleaned how to dotheir work. Seven yeas
elapsed between passage of the US Sherman Act and the first Supreme Court prohibition of
apricefixingring; twelve yeas between the Treaty of Rome and the first imposition d fines
against EC cartels; el even years between the aeation o the UK Mongpolies and Restrictive
Trade Pradices Commission and thefirst prohibition o a catel by the Restrictive Practices
Court; and twenty yeas between the past-occupetion amendment of Japan's Anti-Monopady
Law and aFair Trade Commission attadk on ill egal catels, including the Commission'sfirst
criminal price-fixing indictment. Before serious enforcement can proceal, much leaning

must occur, and pditi cd suppat must be built .23

This unambiguous gatement by aleading American expert should caution us against rushing
into an over-ambiti ous multil ateral agreement on cartels.

The best-known academic argument for such an agreement isthat of Simon Evenett. He has
advanced his case in very similar papers written for the WTO,*> UNCTAD,* and an EU-funded

September 1998
¥ 3 nternational Trade and Competition Policy®, in Competiti on Policy, Domestic and Internationd,
op.cit., p.27, emphasis added.
% '5.J. Evenett, 3Study on Isues Relating to a Possble Multil ateral Framework Agreement on Competition
Policy°?, WTO document WT/WGTCP/W/228, Geneva, 2003
% aCan Devel oping Economies Benefit from WTO Negatiations on Binding Disciplines for Hard Core
Cartels®, UNCTAD/DITC/CLP/20033, Geneva, 2003
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projed,®’ basing it very largely on a 2001 study by Margaret Levenstein and Valerie Suslow
commissioned by the World Bank. That study examined the evidencethat emerged from the caes
invalving the forty-oddinternational cartels that had been proseauted in the US and EU in recent
years. It showed that the cartels aff ected a wide range of products, involved companies based in 31
countries, and appeared to have operated in various regions of the world. Many of the crtelslasted
severa yeas, and some of them attempted to punsh rivas by instituting anti-dumping cases against
them or denying them access to tedindogy. Levenstein and Suslow estimated the value of
developing countries imports that were dfeded by the catels, bu Evenett goes much further in
attempting to estimate the losses those wurtries might have suffered on acourt of being
overcharged. He dso refers to ancther study, conduwcted by himself and Julian Clarke, which
estimates the overcharges of the natorious international vitamins cartel and shows that they were
lower in courtries with an adive anti-cartel policy. On the basis of these findings, he argues that the
costs of setting up the necessary enforcement mechanisms to control cartels will be easily exceeded
by the savings to the curtries from lower costs of their imports. After a few yeas of adive
enforcement the mere reputation for toughness will help to deter such cartels and further reduce the
burden onthe mmpetition authorities. He dso pdnts out that if enforcement is extended to bid-
rigging catels, then the government's own savings on its purchases of goods and services could

offset the outlays on enforcement. However, he warns that alowing exemptions would harm
consumers, and that implementing an approach based on the rule of reason rather than per se
prohibition, would increase the burden onthe competition authorities. He dso warnsthat if countries
are not compell ed to take adion against cartels, some of them will becme safe havens for such
adivities, which adversely affed other Members.

[ronicdly, although commissioned at the request of countries like Indiawho are opporents
of a MAC, the study Evenett condwcted for the WTO ends up endasing the idea Developing
countries $ould nat alow themselves to be enticed into an agreement by calculations of thiskind,
for if one delvesinto the methodologies adopted, one begins to recognize the frailty of the results.

An updited version d the Levenstein-Suslow study makes veral relevant points.® First, to the

3" P. Holmes, J. Mathis, T.C.A. Anant, and S.J. Evenett, The EU and India on Competition Policy at the
WTO: Is There aCommon Ground?, in L.A. Winters and P.S. Mehta (eds.) Bridging the Differences:
Analyses of Fivelsaes of the WTO Agenda (Jaipur: CUTS, 2003 (accessble & www.cuts.org). The
sedion of this paper on cartels was contributed by Evenett.

%M. Levenstein, V. Suslow and L. Oswald, 3nternational Price-Fixing Cartels and Developing Countries:
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extent that producersin devel oping countries benefited, whether in their own or export markets, from
the price umbrella of the foreign cartels, any calculation d costs based only on losses to consumers
isexaggerated. Seaond, Levenstein and Suslow only report the devel oping courtries imports of the
products affeded by the known cartels, being careful to acknowledge the methodological problems
involved in comparing the product descriptions with thase of SITC data on trade flows. The | atter
are broader in many cases, even at the 4-digit level, resulting in an owerestimate of the value of
cartel-affected imports. What the aithors do not acknowledge is that looking at devel oping countries
total imports of the relevant products ignores the possbili ty that a significant proportion could have
been supfied by exporters who were nat cartel members. These exporters might have raised their
own prices under the catels umbrell a, but they might equally well have tried to undercut it. China
seamsto have played thisrole in a wuple of the case studiesin the paper. Ignaring the behaviour of

such "maverick’ supgierswould again overestimate the catels effeds.

Evenett ignores these problems, and cdculates losses to developing countries as 20 to 40 per
cent of the Levengtein-Sudow import figures. This percentage conforms roughly to the range of price
increases foundin the EU and US cartel cases. However, assuming the same markups for all
countries ignores the fact of internationa price discrimination, or “pricingto market', which iswell
established in the empiricd international trade literature. Levenstein and Suslow's case study of the
graphite eledrodes catel, for example, shows that the catel underpriced its exports to India,
attrading anti-dumping duties. Furthermore, in the revised version d their study, Levenstein and
Suslow come up with a much lower figure for developing courtries imports of cartel-affeded
products in 1997 ($54.7 billion from 19 products, as against the $81.1 hillion for 16 products cited
by Evenett from their ealier World Bank study).*®

A Discusson of Effeds and Policy Remedies®, PERI Working Paper 53 (Amherst: University of
Massachusetts, 2003. (Avail able from www.umassedu/peri).

%9 On the other hand, Levenstein and Suslow's ssmple included only those catels which were successully
proseauted in the EU or US, and excluded from that list cartelsin the services fdor and those for which
no reasonable match could be foundin the trade data. These omissons would lead to an uncerestimate of
thelossesinflicted by cartels. With such large arorsin both diredions, Evenett©s WTO study gives afalse
sense of predsion in comparing these estimated |osses to magnitudes such as developing countries
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The Clarke-Evenett paper avoids some of these problems by econometricdly estimating the
impad of the vitamins cartel onthe value of vitamin imports of individual countries from countries
where the cartels were known to operate, controlling for other determinants of bilateral trade flows
and for vitamin exports from China, which were a important competitive influence* Thisis a
promising advance, but the dummy variable they use to capture the dfedivenessof a ounry's
competition policy isvery crude: a ountry reporting any action taken against a cartel to the OECD
Global Forum on Competition Policy in 2001 o 2002 is classfied as having "adive catel
enforcement’ for al the yeas snce 1985, @ the yea its nationa catel law came into force,
whichever islater. By this criterion, Indiais classfied as nat having adive enforcement. But had
Indiareported the MRTP injunction that was then in force ajainst ANSAC (see Section 4.2 above),
it would have been classfied as having an adive pdlicy since 1983 Similar nonreporting might
have resulted in misclasgficaion of some of the 65 aher countries categorized as not having active
catel enforcement; conversely, a @urtry reporting a stray case of enforcement (to impress the

OECD Forum?) would be dassfied as having an adive enforcement record.

Evenif we grant that international cartels are a serious problem, will amultil ateral agreement
help in curbing their activities? In an earlier published paper, Evenett, Levenstein and Suslow have
themselves $rown considerable scepticism abou a WTO agreement being able to deli ver the goodks,
for three ogent reasons.*! First, they present evidencethat once catels are deteded, they take other
forms such as mergers and joint ventures £ and there is no propasa for an international agreement
that will cover al these. | would like to extend this evidence from the 199G cartels historicdly.

Extensive merger adivity took dace anongst members of collusive agreaments after the adive

imports, competition agency budgets, aid recapts, and gains they would obtain from li berali zation of
agricultural policies by the developed countries.

40 JL. Clarke and S.J. Evenett, 3The Deterrent Effeds of National Anti-Cartel Laws; Evidencefrom the
International Vitamins Cartel®, (Washington, DC: AEI- Brookings Joint Center for Regulatory Studies
Working Paper 02-13, 2002.

413, Evenett, M.C. Levenstein, and V.Y. Sudow, Internationa Cartel Enforcement: Lesons from the
199G, The World Econamy 24(9), September 2001, pp. 1221-45. Working paper version accessed from
papers.sgn.com.
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enforcement of the Sherman Act began in the USA in the ealy twentieth century, the Restrictive
Trade Pradices Act in the UK in the late 1950, and Article 85 d the EEC Treay of Rome in the
1960s. This eventudly led to the extension of competition policy to merger control in each of these
jurisdictions. Anather form of collusion that would escgpe scrutiny is the poding of patents by large
corporations, with the agreements impasing restrictions on gricing and marketing of the products,
and licensing of the technology (see Sedion 24 above). Several cases of denia of technology were
documented by the Levenstein-Suslow research oninternational cartels. But thisis anissue that has
not been effedively dedt with by national competition pdicies, except through enforcing
compulsory licenses in some @urtries. Since many developing courtries have only recently
ingtituted intellecual property regimes in conformity with the TRIPS agreement, they ladk the
expertise to examine such restrictive dausesin patents. The estimates of gainsto be achieved from
asuccesdul prohibition d international cartels would have to be moderated to the extent that the

catels could take these diff erent forms.

Sewnd, Levenstein and Suslow argue that the widely diverging pradices in Member
courtrieswill bedifficult to recncilein away that can be cdfied in an agreement subjed to WTO
dispute settlement. Third, they cite astandard result from cartel theory ac®rding to which the gains
from cartelization d firmsthat compete in many markets exceal their gains from cartelizing in eah
individual market. Cartelizing in a new market raises the catel's profitsin all the other markets it
suppies. If firms weigh their prospedive profits from cartelization against the probable legal
penalti es, this means that fines based oncartel profits in asingle market (which is the most that a
MAC will arrive &, sinceit leares enforcement to national agencies) will be insufficient to deter
catelsthat operate in many courtries. In their 2001 paper, Evenett et a concluded that #or all these
ressons aWTO agreament is, at present, unlikely to remedy the deficiencies of national anti-cartel

enforcement®.

Further, if one examinestheillustrative list of restrictive agreementsin the UNCTAD Set,
onefindsthat it is broader than the ancept of “hard core' cartels employed by the OECD and the
proporents of amultil ateral WTO agreement. In additi on to the pricefixing, market sharing, and bd
rigging agreements that are wvered by hard core catels, the Set also includes various forms of

colledive boycotts, including boycotts to enforce a ollusive agreament (Sedion D.3, items (e) to
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(9)). It would be interesting to know from the proponents why such arrangements were kept out of
the MAC proposal. Anather way of punishing those producers who do nad join an international
catel, or preventing them from sharing in its benefits, is to launch anti-dumping actions against them
in the aff eded markets. The acount of the graphite electrodes cartel in Evenett's papers mentions
that Indian exporters were the victims of this grategy. But as mentioned repeaedly abowve, the mgor
developed countries refuse to reform their anti-dumping procedures to conform to competition policy
principles. A MAC that only requires countriesto prohibit cartels will continue to be hamstrung if
it does not confront these other pradices that fadlit ate their operation.

The agument that non-enforcement of anti-cartel laws in some untriesislikely to permit
“cartel havens with negative spill overs on aher courtries ignores one aucial fad abou national
competition laws, highlighted in ancther sedion d the EU-sponsored report of which Evenett was
a m-author: @ omestic competition laws are jurisdictional with regard to effeds on the domestic
territory %. As such, they aa to addressboth foreign and damestic pradices, bu only as these
pradices affed competition uponthe domestic market.*> As | pointed out above, most courtries
exclude RBPs that have dfeds only in foreign markets from the ambit of their competition laws.
This means that a courtry could have an eff ective competition law, but still permit anti-competitive

adivitiesonits il that adversely affed other courtries.

On ore paint, howvever, | am in substantial agreament with Evenett. In submissons to the
WTO WGTCP, India harped upon @veloping courtries right to implement an East Asian style
industria palicy, alowing them to permit departures from the competitive norm in order to crede
firmsthat were "national champions' so as to challenge the multinationals. | agree with Evenett (in
hisWTO paper, WT/WGTCP/W/228) that this argument is overstated. First, recent re-examinations
of the East Asian case cited by him show that the industries that benefited from this policy were not
necessarily the ones that became internationally competiti ve. Second, a restrictive palicy towards
trade and foreign investment, and dreded credit, were the maor instruments of this pdicy;
competition policy was involved ony to the extent that some mergers and cartel s were permitted and
encouraged by the state. Third, adoption of a competition law, or even adherenceto aMAC, isnot

inconsistent with granting exemptions to those sedors where such apdlicy isto be implemented.

*?Holmes et al., op cit, p.69.
47



And in the Indian context, | would argue that the Indian state's ability to identify potentialy
efficiency enhancing mergers and cartels, to force firms to comply with its orders, and to enforce

performance standards on them subsequently, is highly questionable.

5.2 International Cooperation

All WTO Members are ayreed that effedive adion against international cartels requires close
cooperation between competition agencies of different jurisdictions. The proporents of such an
agreement frequently quote the 1998 OECD Recomrrendation Concer ning Effective Action Against
Hard Core Cartels. In this context it isimportant to nde that even amongst the OECD members,
where institutional conwvergence ad communicaion are relatively more alvanced, the
Recommendation could go nofurther than to suggest greaer sharing of information amongst the
competition authorities of the member courtries. A review report pubdished by the OECD two yeas
later noted that athouwgh the Recommendation hed increased awareness abou the dfeds of
international cartels and the neead for international cooperation to ded with them effedively, na
much progresshad been made on the latter front. Most competiti on agencies were still prevented
from sharing even non-confidential information acquired in the course of an investigation, or tipping
off agenciesin ather member courtries abou illegal conduct occurring in their jurisdiction. The
report noted that

4n the few situations ¥2in which confidential information hes been shared in competition

cases, the reaord is one of improved enforcement and roper protedion d confidential
information. Moreover, in a least the seaurities, tax, customs, and criminal aress, it is
common for enforcement authorities to be @le to use cmpulsory processon kehalf of
foreign authoriti es and to share highly confidential information, and there too the record

indicates that confidential information can be bath protected and shared °#®

A more recat review is more optimistic.** It finds that international cooperation tes
increased markedly after 1999, bu mainly in the form of informal exchanges on the nature of cases

and evidence the parties invalved, and pdential witnesses. Formal assstancein the olledion o

*3Hard Core Cartels, Paris: OECD, 200Q Quotation from p.15.
*Hard Core Cartels: Recent Progressand Chall enges Ahead. Paris; OECD, 2003
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evidence (seaches, examination d witnesses, etc.) remained limited to afew countries with bilateral
assstance greanents. In the vitamins and graphite eledrodes cases, the review noted that other
competition authorities came to knowv abou the catels and opened investigations when the
proseautions in the EU, US and Canada becamne public. In some caes this prompted cartel members
to come forward and disclose their adivitiesto their local competition authorities under leniency or
amnesty programmes that all owed them to escgpe penalti es in exchange for information that helped
to proseaute other catel members. However, these provisions themselves constitute aformidable
barrier to international cooperation, for firms invariably agreeto cooperate only on condtion that
their information nd be used against them nor disclosed to any other authority. Otherwise they
would be subjed to doulde jeopardy? for the same offencein dfferent jurisdictions. In afew cases,

some informal discussons with the US/EU authorities, and their supdy of non-confidential
information, helped the locd authorities, athough nodetails were made available. Many members
complained that their efforts were hampered by non-availability of information available with foreign
competiti on agencies, but protected by confidentiality restrictions. If thisisthe cae even amongst
OECD members after many yeas of consultations, it is unlikely that developing courtries will be

given much asgstance

We shoud also recl from Sedion 33 abowe that smilar limited provisions for information
sharing to ded with RBPs were enshrined in two existing multil ateral agreements under the a@is
of the WTO: Article IX of GATS and Article 40(3) of TRIPS They required Members only to
aaccord full and sympathetic consideration® for requests for consultations from other Members and
to cooperate through the supdy of pubicly-available non-confidential informatior®. Before
proceeling to a more ambitious MAC, it would be worth examining to what extent these provisions
have been used, and how effedive they have been. Moreover, the EU and US will not contemplate
aWTO MAC that would require them to extend cooperation on anything other than avoluntary basis
to the competition authorities of other countries. They also oppose the extenson d the WTO's MFN
principle (prohibiting discrimination between Members) to the bilateral cooperation agreements they
have entered into with ead ather and some seleded partners. The US also insists that its export
catels will continue to be exempted from antitrust scrutiny, and that its laws do nd alow for

proseauting firms that have alverse dfeds only on foreign parties.*> With no pomise of effedive

> Seethe muntry positions gated in the minutes of the Working Group meeting o July 2002 in
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international cooperation, ceveloping courtries are being asked to set aside financial and human
resources to set up competition agencies and cradk down ontheir own cartels, in pusuit of the
mirage of the supposedly huge gains that will acaue to them onceinternational cartels are magicaly
brought to hed.

Even developing courtries that already have competition agencies in pace and some
experience of their working, are likely to lad the relevant enforcement cgpability. Thekind d WTO
agreement being propased would merely require Members to enad non-discriminatory anti-cartel
laws. If that were all that is needed to deal with the problem of cartels, then India's MRTP Act, the
relevant sedions of which were taken almost verbatim from the UK RTP Act, would have been a
powerful wegoon (at least until the Haridas ruling divested it of extra-territorial jurisdiction). But
aswe saw in Sedion 4.3abowe, Indias tradk record in proseauting even damestic catelsis quite
dismal, and in this resped the dasdficaionin the Clarke-Evenett study is acarate. If thisis the
Situation as regards even domestic cartels, it would be unredistic to exped any action against foreign
catels, where the evidence of conspiracy is much harder to oltain. The dlegation d carteli zation
against ANSAC referred to in Sedion 4.2was easy to prove because ANSAC had a distinct
corporate identity and a membership agreement that explicitly mentioned fixing of prices as one of
its objedives, and also dsallowed its member firms from exportingindividually. But most cartels
are overt, with noformal agreament between the parties. We now have anew Competition Act that
restores extra-territorial jurisdiction, and unlike its predecessor the MRTP Act, it makes participation
in ahard core cartel aper se offence, incorporates aleniency clause to induce participants to reveal
the mnspiracy, and a section permitting international cooperation agreements. However, as | argued

abowe, these provisions are unlikely to be dfedive for along time.
6. Remmmendationsfor the future
Before procealing any further, let us remind ourselves that a speafic WTO agreement is

believed to be alvantageous for a country for one or more of three reasons. First, the mncessions a

Member makes are in its own interest, and the agreement helps to lock them in and fend off pressure

WT/WGTCP/M/18.
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from narrow domestic interests who would like to reverse them. Seand, ecause the mncessons
other WTO Members make in that particular agreament are in its interest. Third, the concessons
they make in other agreements, as part of a grand bargain in crosssedor negotiations, are in its
interest. The aguments advanced in the two preceding sedions show that aMAC that would only
require Members to impase anondiscriminatory prohibition oncartels operating in their own
territories failsto bring benefits on all three ourts. It isnaot in Indias own interest to prohibit all

domestic catels; in the dsence of substantive international cooperation, it will nat give us any
greder leverage against foreign cartels; and there ae no meaningful concessonsthat India can make

inaMAC in exchange for concessonsin cther agreaments.

For all these reasons, damestic s well as international, | believe that India shoud resist a
multil ateral agreement on competition at the WTO. At the same time, it is undeniable that anti-
competitive adivities have a adossborder dimension that adversely aff ects trade and devel opment,
andinternational cooperation isessential to ded with it. Idedly, any agreement should be plurilateral
and ouside the WTO Single Undertaking, all owing Membersto signin when they are prepared and
tosign ou if they findit too costly, withou prejudiceto their rights under other agreements. Such
an agreament could be outside the WTO framework altogether, perhaps under the agis of
UNCTAD, which is perceived as more friendly to developing countries and also has agood record
in anaysing multinational corporations andtheir adivities. It has dso drawn up amodel competition
law and a model cooperation agreement to serve a templates for interested courtries, and hes
generated considerable useful documentation and information sharingin holding the aanua meetings
of the Intergovernmental Group d Experts as well as the quinquennial conferences to review the
nonbinding UNCTAD Set. The next review conferenceis sheduled for 2005,and could be used

to lay the foundation for amore formal structure.

A pardl e process £ansto have started in the OECD. For several yeas, it has been inviting
norn-members to medings of its Global Forum on Competition to compare experiencesin thisfield.
More recantly, following its Monterrey Consensus and Johannesburg Initiative, identifying
promotion d private investment as avital component of development, it has st up aTask Forceto
develop a Policy Framework for Investment with competition policy as one of the buil ding blocks.
By hdding the most recant meding (October 2004 of the Task Forcein New Delhi in coll aboration
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with the Confederation of Indian Industry, the OECD seemsto be signallingits intention to engage
courtrieslike Indiamore actively in this process Although OECD documents claim that the process
involves gocktaking of best pradices acosscourtries o as to evolve anonprescriptive dedlist
for interested governments, developing courtries shoud be wary of attempts by the developed
courtries that dominate the OECD to introduce aMAC or MAI (multil ateral agreement on
investment) through the baddoar, having failed at the WTO.

These international organizaions have aheavy representation from devel oped countries, of
course much more so in the OECD than in UNCTAD. Therefore, developing countries oud
interad more with ead ather to formulate a ©nsensus that better represents their own interests.
Braal, Mexico, South Africaand South Korea are probably the developing countries with the most
adive competition agencies, with much better recordsin deding both with cartels and with cross
border isaues. India shoud engage with them withou insisting that its larger size and MRTP
experience gives it any greder qualificaions on these matters. Apart from interadions between
official agencies, civil society organizations (universities, think tanks, research institutes and NGOs)
in developing countries sould develop their own competencies and communicae with each other,
if necessary by drawing on the considerable funding that is being made available by aid agenciesin
developed courtries.

These discussons could utimately result in an agreement. The model shoud be the
international agreements on trade in hazardous substances and geneticdly modified arganisms,
where information sharing is central, rather than enforcement subjed to dspute settlement. Other
aspeds that could be enbodied in such an agreement would be aeaion d aforum for consultation,
experience sharing, voluntary cooperation, cgpadty building, and nonadversaria pee review of
national palicies, withou any binding obligations. Two of Evenett's proposals (as elt out in the
threepapers cited above) are worth including in this framework. One is creating a central clearing-
house for disemination d information on anti-catel investigations and norcorfidential case
materials, perhaps requiring courtries to notify the relevant cases to this cleaing house. Thiswould
at least aert other countries to the adiviti es of firmsthat might also be operating in their domains.
The other is to weden the protedion given to confidential evidence disclosed under leniency

programmes by having courtries commit to extending at least the same degreeof leniency (in the
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form of reduced fines) in exchange for information relevant to the firms adivities in their
jurisdictions, which could provide evidence to prosecute other cartel members. These propaosals do
nat require aWTO agreement; in fad the seaond could be implemented unlateraly by courtries
withou any kind d international agreement.

In the dosing stages of the WGTCP discussons, some developing-country delegations
(particularly Indiaand Thailand) pressed for an agreement that would force devel oped countries to
abalish their exemption d RBPs whose dfeds were felt only in foreign markets. Insteal, they
shoud prosecute their own firms when they engage in such practices aff eding developing courtries,
while the latter would na be required to redprocae. Some schoars have dso suggested an
agreement along similar lines, perhaps in return for market access (trade liberalisation) concessions
by developing courtries.*® Ancther propasal is that an international antitrust agency shoud be set
upto undertake investigation, adjudicaion and imposition of remedies on firmsthat engagein cross
border RBPs, and on multinationals that propase mergers that would impair competition:’
Politicdly, however, these propasals sam to be out of the question, given the oppasition from the
developed countries. Therefore, although much can be sought in the aea of internationa cooperation
and information sharing, enforcement would have to remain the resporsibility of domestic
competition authorities, determined by their own priorities and resources rather than external

commitments.

In this context, | would like to suggest a novel approad, based on mrales with anti-
dumping (AD) procedures, that could lighten the evidentiary burden of proseauting both muilti-
courtry international cartels and single-courtry export cartels.*® The Uruguay RoundAD agreement
allows much greaer latitude for countries to address dumping than do standard competition law

approadhes to discriminatory or predatory pricing. In recent debates on the interadion ketween trade

*% For example, B. Hoekman and P.C. Mavroidis, 3conomic Development, Competiti on Policy and the
WTOQO®, Journal of World Trade 37(1-27), February 2003

*" A. Singh, aMultil ateral Competiti on Policy and Economic Development: A Developing Country
Perspedive on the European Community Proposals®, UNCTAD document
UNCTAD/ DITC/ CLP/ 2003/ 10.

*8 The following is amore daborate version of a set of proposals first put forward in my paper 3Export
Cartels®, op. cit.
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and competition policy, many scholars argued that application d antitrust standards would help to
curb the @use of AD procedures = bu, as pointed ou abowve, developed courtries consistently
refused to accept this suggestion. The relaxed standards of AD could, with much greater justification,
be applied to foreign cartels whase overcharging is after all the mirror image of dumping. (Indeed,
it is smetimes referred to as @everse dumping®). For example, instead of requiring proof of aprice-

fixing conspiracy, the enforcement agency could be required to demonstrate that the price exceals
some hormal value?. *° Aswith AD, this could be asessed on the basis of best information available
regarding the firms' costs, or the prices they charge in their own o other markets, with suitable
adjustment for transport costs. The Clarke-Evenett study referred to abowe tried to show that
international cartels charge lower prices in countries with adive competition agencies. Although |
have expressd reservations abou their methoddogy, to the extent the finding is true, the price
comparison suggested here would all ow agenciesin poa courtriesto freeride onthe adiviti es of
their better equipped and experienced peas, withou their explicit cooperation. Other leaves that
could be taken from the AD book include norms for defining adike product® (to avoid penalising

firmswhich sell different varietiesin dfferent courtries); retroadive assessment; and povisiond

measures requiring bonds or advance deposits from responcent firms whil e the cae is pending.

Obvioudly, some provisions of the AD agreement would nat carry over to this £heme, such
asthe standing gven to domestic producers as complainants in a dumping case, or the requirement
that they prove that they have been injured by the dumped imports. Although reverse dumping places
domestic consumers in an analogous position, there is an insuperable “free rider' problem in
expecting them to initiate adion or shoulder the burden of proof. Unli ke producers who suffer from
low-priced imports, consumers who suffer from the oppdasite ae typicdly very dispersed and the
injury to ead ore would be insufficient to make it worthwhile to file apetition. The wsts of
organising a @lledive petition would be prohibitive. Consumer organisations could ad on their

behalf, bu they toowould find it very difficult to gather evidence of a catel conspiracy locaed in

“9 Even for domestic antitrust enforcement, no lessan authority than the American judge and legal scholar
Richard Posner has argued for a move avay from the traditi onal ops and robbers® gpproach based on
uncovering conspirades towards one based on economic evidence of collusion, including price
discrimination and regional pricevariations. SeeR. Posner, Antitrust Law, Chicago: University of Chicago
Press 2001, ch.3.
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another courtry. Instead, the inquiry could be triggered by an abnamal rise in import prices,
registration d the catd inits home wuntry, or by investigations being carried out against the same
firms in ather jurisdictions. Evidence of this nature auld even be deaned sufficient to crede a

rebuttable presumption of cartelization, reversing the burden of proof.

Like AD petitions, this procedure would na require the evidentiary standards (and hence
cooperation from the respondents and their governments) of an antitrust case. Courtries whose
competiti on agencies are denied such cooperation could consider unil aterally applying these relaxed
standards to foreign firms. Although the Dispute Settlement Panel in the 1997 Kodak—Fuji case
held that national competition laws were subject to the cre WTO principle of National Treatment,
discrimination of thiskind cannot be said to be trade-restricting, and would arguably not constitute
an infringement of GATT obligations. (This point might be worth settling in atest case that led to
forma dispute settlement proceadings.) If the issue of amultilateral agreement on competition policy
wereto be revived, despite its apparent demise & Cancun, developing countries could press for one
aong the lines suggested above. Thiswould give them a better chance of taking on foreign cartels
than the agreament envisaged by the EU, while laying down procedures, rules of evidence and
permissble penalties 9 as to safeguard the other WTO principles of transparency and pgocedural

fairness and prevent protedionist abuse.

A bolder proposal, particularly appropriate for products like pharmacaiticals and spedalty
chemicals whose producers are notorious for their cartel activities, would be aWTO agreement on
competition pdicy that would alow Members to suspend the offending firms' rights under the
TRIPSagreament, either by revoking their patents and all owing freeuse by domestic firms, or by
isuing compulsory licenses. The more usual kind d retaliation takes the form of suspending
concessons under the GATT, which invavesincreasing tariffs onarange of the violating courtry's
exports. Thus, it is likely to inflict a welfare loss on the retaliating courtry itself, and also on
exporters who hed nothing to dowith the violation. In contrast, cross-agreament retaliation against
the offending firmsin a catel case in the form of suspension d their patent rights would nd involve
salf-injury by the retaiating country, and be predsely targetted on the beneficiaries of the impugned
condct. If they do not supply patented prodicts to the courtry in question, then the patents of other
industries in the supdying courtry can be targetted.
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Retali ation under TRIPSneeds to be considered more generally. Paragraph 22of the WTO
Understanding on Dispute Settlement already al ows courtries to retali ate against other Members
who are found to violate an agreament, by suspending concessions made to them in the same broad
“sedor' (defined as goods, classes of services under GATS, or spedfic caegories of IPRs under
TRIPS). Where thisis not feasible, concessions made under other agreements can be withdrawn. A
few yeas ago, Ecuador was alowed to suspend concessons under TRIPS when the Dispute
Settlement Body foundinits favour in its dispute with the EU, concerning the latter's bananaimport
regime. Ecuador did nd in fad undertake retaliation, asit did not find it initsinterest to do so, but
the principle of cross-agreement retali ation has been established. After TRIPScomes into full force
in 2005,this may be used in the reverse diredion by developed courtries to penali se developing
courtries that violate their patents. Most developing courtries do nd own significant IPRs, and
therefore cannot be retaliated against by suspending concessons under the TRIPSagreement itself.
Retaliation ismore likely to be dfectiveif it takes the form of suspending concessions made under
other agreements where developing courtries have much to lose, such as textiles, clothing and
agriculture. Developing countries should consider arming themselves with retali atory cgpability in

the TRIPSdomain, where the developed courtries are vulnerable.

In the Uruguay Round Agreament on Textiles and Clothing (ATC), developed courtries
committed themsel ves to terminate the Multifibre Arrangements that restrict devel oping countries
exports of these products by the end of 2004. Aaditya Mattoo and Arvind Subramanian have recently
suggested that India should suspend developed courtries rights under the TRIPS in order to retaliate

against any attempt by them to renege on their commitment.*®

My own propcsal can be seenasa
variant of this. But unlike the Mattoo-Subramanian propacsal, it would require a new WTO
agreament, becaise while reneging on ATC would be aviolation d existing commitments by
developed courtries, which would entitle developing countries to retaliate, firms have no obli gations
under existing agreaments to refrain from RBPs. However, a hybrid of two existing agreements

could provide the necessary building blocks for this propasal, for targetting of firms rather than

*% See Subramanian, dndia a User and Creaor of Intellectual Property: The Chall enges Post-Doha® and
Mattoo and Subramanian, 3ndia and the Multil ateral Trading System Post-Doha: Defensive or Pro-
adive®, respedively chapters 8 and 13in A. Mattoo and R.M. Stern (eds.), India andthe WTO, Oxford
University Pressand the World Bank, 2003
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Member courtries is already well-established in the Agreement on Anti-Dumping and the TRIPS
provisions on compulsory licensing. As noted in Sedion 3.3abowve, Article 31(k) of the TRIPS
agreement already relaxes the wnditions under which a compulsory licence may be issued in order
to remedy an anti-competitive pradice But the mecdhanism | am suggesting here is not to remedy
an abuse, but primarily to retaliate and seaure compensation from off ending firms. It would therefore
permit Membersto issue compulsory licences for products produced by cartelizing firms other than
the catelized product itself. For example, suppase that pharmaceuticd firms are foundto be
participating in avitamins catel. Asthis product is not patented, a compulsory licence has no value.
Instead, aher front-line patented drugs produced by the same firms would be li censed, penalising
the offenders and partially compensating the importing courtry, if nat the mnsumers who were
adualy victims of the catel. More generdly, the GATT/WTO framework, as it stands, confers
valuable rights (market access intelledua property protedion) on firms, with no redprocd
obligations. Suspension d thaose rights would be an appropriate penalty for anti-competitive

behaviour.

7. Summary and conclusions

In Sedion 1 d this monagraph, after introducing the dements of competition pdicy and
various views on its relevance for developing courtries, | briefly reviewed the intermittent
international discussionsthat took place on cross-border competition policy issues in the half-century
precaling the 1996 Singapore Ministerial which brought them onto the WTO stage. Sedion 2
examined five aguments that were advanced in the @murse of the subsequent debate: harmonization
of national competition laws to promote foreign investment; dismantling private barriers to market
access prevention d abuse of anti-dumping procedures by repladng them with stricter antitrust
standards; prevention d abuse of intelledua property rights; and adion against crossborder cartels.
Thefirst four arguments did na go very far due to sharp dff erences between members, and even the
2001Doha Declaration's narrower focus on the fifth one and the genera provisionsof aMAC ran
into difficultiesin subsequent discussons. | summarised the broad contours of this debate and the
various compromise solutions that were put forward before the entire issue was put into cold storage
after theimpasse & the 2003Cancun Ministerial.
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Sedion 3 un@rtook a detour to examine existing competition-palicy related agreements,
beginning with hilateral, trilateral and regiona agreements. | then looked at the UNCTAD Set, which
isthe most inclusivein terms of national membership and issues covered, and yet the least effedive.
The sedion concluded with an examination o the goplicability of the National Treament clause of
the GATT to domestic competition laws, and provisions that are directly concerned with competition
pdicy in three isting WTO agreaments (Safeguards, GATS and TRIPS). | noted that there had
been as yet very little evidence of how these provisions had been implemented by various countries
and interpreted by the WTO Dispute Settlement Body. Section 4 turned the spatlight badk onIndia,
which isin transition ketween an dd and new competition law. | welcomed some of the positive
feaures of the new Competition Act, but expressed concern abou many of its sdions dealing with
crossborder isaues. In particular, the power it grants to the Competition Commisson to order
injunctions against imports could be misused to restrict competition rather than to promote it. Lack
of expertiseto interpret many of itstechnical provisonswill hamper itsimplementation and also our
abil ity to secure cooperation from foreign agencies. It will penalise small producers and let the big
ones, especialy foreign firms with experiencein deding with such provisionsin many countries, get

away with similar infradions. In particular, it isunlikely to be dfedive ajainst foreign cartels.

Sedion 5returned to the WTO debate and criticdly examined the case for an agreement
directed againgt cartels. | reviewed the historical experienceto show that an entirely hostil e approach
towards domestic catels was nat advisable, and that the highly-pulicised cal culations regarding the
costs inflicted on developing countries by international cartels were methodal ogically questionable.
In any case, | argued that such cartels could na be tadkled effedively by an agreement of the kind
being propased, asit negleded various other pradices used to fadlitate their functioning, andit also
made no substantive provision for the international cooperation that is necessary to deal with them.
Nevertheless, recognizing that such cartels do pae aproblem, in Section 61 advanced suggestions
for gradually moving towards alimited international agreement outside the WTO, concentrating on
information sharing, consultations and capadty-building. For giving teeth to enforcement, | also
propacsed a more radica agreement that would reduce the evidentiary standards for identifying
foreign catels, and would permit developing courtries to penalise them by suspending their
intellecual property rights.
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Preparing the ground for such measures, and also remedies for isaues li ke abuse of IPRs and RBPs
restricting market accessthat were @andored in the ealy stages of the WTO discussons, would
require wmnsiderable dfort on the part of developing courtries to equip themselves with the
appropriate technica skill sin the legal and econamic principlesin the aeas of bath antitrust as well
as intellecual property. They would also have to form coll aborative relationships between their
officia and nonofficia bodes concerned with competition pdicy in order to promote their own
understanding of these issies and to resist the imposition d unsuitable goproades by the developed
courtries. These dforts towards cgpaaty building and cooperation shoud involve nat just the

competition agencies in these @urtries, bu also the wider acalemic and NGO communiti es.
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ANNEXURES

Annexure A

Excerpt from the WTO Singapore Ministerial Dedaration (WT/MIN(96)/DEC),
paragraph 20

(Adoped 13Deceamber 1996
20. Having regard to the eisting WTO provisions on matters related to
investment and competition pdicy and the built-in agendain these areas, including
under the TRIMs Agreament, and onthe understanding that the work undertaken
shall not prejudge whether negatiations will be initiated in the future, we also agree

to:

establish aworking group to examine the relationship between trade

andinvestment; and

establish aworking groupto study issues raised by Members relating
to the interadion bketween trade axd competition pdicy, including anti-
competitive pradices, in order to identify any areas that may merit further

consideration in the WTO framework.

These groups $all draw uponead aher©s work if necessary and a'so draw

uponand ke withou prgudice to the work in UNCTAD and aher appropriate
intergovernmental fora. Asregards UNCTAD, we welcome the work under way as
provided for in the Midrand Dedaration and the wntribution it can make to the
understanding of isaues. In the wndwt of the work of the working groups, we
encourage cooperation with the above organizations to make the best use of avail able
resources and to ensure that the development dimensionis taken fully into account.
The General Courcil will keep the work of eat bod/ under review, and will

determine dter two yeas how the work of eat bod/ shoud proceal. It isclealy
understoodthat future negatiations, if any, regarding multil ateral disciplinesin these
areas, will take placeonly after an explicit consensus dedsion is taken among WTO

Members regarding such negotiations.
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23.

24.

25.

Annexure B

Excerpt from the WTO Doha Ministerial Dedaration (WT/MIN(01)/DEC/1),
paragraphs 23-25

(Adoped 14November 2007

INTERACTION BETWEEN TRADE AND COMPETITION PoLICY

Recognizingthe casefor amultilatera framework to enhance the contribution of competition
pdlicy to international trade and devel opment, and the need for enhanced technicd assistance
and capadty-building in this area asreferred to in paragraph 24 we agree that negotiations
will take place #ter the Fifth Session of the Ministerial Conferenceon the basis of adeasion

to betaken, by explicit consensus, at that Sesson onmodaliti es of negotiations.

We reaognize the needs of developing and least-developed countries for enhanced suppat
for technicd asgstance and cgpadty-building in this areg including palicy analysis and
development so that they may better evaluate the implicaions of closer multil ateral
cooperation for their development palicies and ohedives, and hunan and institutional
development. To this end, we shall work in cooperation with oher relevant
intergovernmental organizations, including UNCTAD, and through appropriate regiona and
bilateral channels, to provide strengthened and adequately resourced asgstanceto respond

to these nedls.

In the period until the Fifth Sesson, further work in the Working Group onthe Interadion
between Trade and Competition Policy will focus onthe darificaion d: core principles,
including transparency, nondiscrimination and procedural fairness and povisions on
hard core catels; modalities for voluntary cooperation; and suppat for progressve
reinforcement of competition institutionsin devel oping courtries throughcapaaty-buil ding.
Full acount shall be taken of the neals of developing and least-developed courtry
participants and appropriate flexibilit y provided to addressthem.
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Annexure C

Excerptsfrom a Communication from developing countries regar ding the Singapore Issues
(WT/MIN(03)/W/4)

The following communicaion, dited 2 September 2003, las been recaved from the
Permanent Misson d Indiaon behalf of the éove delegations.

On behaf of the delegations of Bangladesh (on kehaf of the LDC Group), Botswana, China,
Cuba, Egypt, India, Indoresia, Kenya, Mdaysia, Nigeria, Philippines, Tanzania, Uganda, Venezueda,
Zambia and Zimbabwe, | write to request you to circulate the joint communication contained in
document WT/GC/W/514, cgited 28 August 2003,as aforma Ministerial Conference document.

In paragraphs 13, 14, 15 and 16 d the draft Ministerial Text dealing with Singapore Issues,
two options have been indicaed, ore expressng the proporents view and the other of thase who
favour continuation of the clarificatory process The sharp diff erence of view among Members on

these issues does nat off er any other choice

However, the Annexes D, E, F and G to the Draft Ministerial text, that refled the view of
proporents on the modaliti es, gives a distorted view, that the Annexes have been dscussd by
Members. It would be recdled that the text on transparency in government procurement was
introduced by the proporentsin asmall group meeting. We ae nat aware of any text having been
put forward by the proporents on trade fadlitation. The text on competition pdicy was discussd
only in a smal group meding. Only the proporents paper on investment was introduced and
discussed inconclusively in the HOD level meeting. Thus, Members did not have an oppatunity to
discussthe modalitiesidentified by the propanentsin all the Annexes to the Draft Ministerial text.

Therewas lack of clarity on how these issues will be dealt within the draft Ministerial text,
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due to which Members, who favour continuation of the clarificatory process, could not put forward
their views on the isaues for further clarification in the form of a paper, though they had expressed
their viewsin detall during the consultations. My delegation along with those of Bangladesh (on
behalf of the LDC Group), Botswana, China, Cuba, Egypt, Indoresia, Kenya, Maaysia, Nigeria,
Phili ppines, Tanzania, Uganda, Venezuda, Zambia and Zimbabwe have jointly identified issues that
require further clarificaion in the respedive Working Groups/CTG. These ae refleded in the
Annexesto the letter.

In the interest of balance in refleding the broad spedrum of views on these isaues in the
Draft Ministerial text, we would like to request you to add these Annexes to the draft text to be
transmitted to the Ministers. In addition, we would request that this letter together with Annexes be
circulated to al the Members as aformal document of the General Council, so that every Member

isaware of the views of our delegations on thisimportant issue.

[¥4
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Trade and Competition Policy

Issues for further clarificationin the Working Group

Non-discrimination:

() Implication d the principle of national treament on the padlicy space @joyed by
developing and least developed Members for pursuing induwstrial, social and aher
development strategies.

(i) Scope of applicaion d the principle of non-discrimination.

(i) Further clarificaion d the relationship between any multil ateral framework and

existing bil ateral and regional arrangements on trade and competition pdicy.

Transparency: Clarity on the requirement to notify or publish decisions taken in individual
cases, would the transparency requirements cover disclosure of enforcement priorities, case

seledion criteria, exemption criteria and grinciple of derogation?

Hardcore Cartels: Clarification onthe definition d hardcore catels, including the role of
export cartels; would the aiteriafor prohibition of such cartels be based on per s or ‘rule
of reason’ approadh? What would be the scope of exemption from general prohibition on
hardcore cartels? It is understood that inter-governmental arrangements are to be excluded

from the definition.

International Co-operation: Further clarification on the likely burden on developing and least
developed Members for providing information sought by devel oped Members and the means
to compensate them for their efforts. Would vduntary cooperation limit the ability of
developing and least developed Membersto receive co-operation from developed Members
in investigation d anti-competiti ve pradices? What would be the norms for exchange of

non-confidential information, etc?

Compliance Mechanism: Clarificaion onthe scope of applicability of DSU and/or pee

review in thisarea
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Annexure D

Excerpt from the Dedsion of the WTO General Council on the Doha Work
Programme (WT/L/579), paragraph 1(g)

(adopted 1 August 2004

Relationship between Trade and Investment, Interaction between Trade and
Competition Policy and Transparency in Government Procurement: the Courcil agrees that
these isaues, mentioned in the Doha Ministerial Dedaration in paragraphs 20-22, 2325 and 26
respedively, will not form part of the Work Programme set out in that Dedaration and therefore no
work towards negotiations on any of these issues will take placewithin the WTO during the Doha
Round.
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