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Foreword

Competition law is still in its infancy in IndiaAs the Indian Corporate Sector grows in
stature, size and ambition, it will try to use pbssible and permissible methods to
expand and consolidate its position in the marKétis is entirely on expected lines. At
the same time, residents in these partner courglseshave similar objectives to expand
their reach and market share globally. It is tfeeeimportant that Indian negotiators
have a clear idea of regulatory provisions that rezeded to ensure that competition
forces do not become a victim of such corporatei@gonis. It is in this context that
ICRIER has undertaken this study which is sponsbyetthe Competition Commission of
India. The study breaks new grounds in trying teniify some competitive market. |
hope the practitioners in this field and Indian otgggors will find this study useful
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Director & Chief Executive
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Abstract

There is a recent trend towards trade agreemeatdrtblude trade related competition
provisions. However there are large differencesssthese trade agreements in terms of
how the competition provisions are addressed. ildbntext, this research report tries to
analyse the competition provisions in few seled@dd\s and draw lessons for India,
which is also following the path of entering intade agreements. The analysis suggests
that cooperation in implementing competition lawsimmensely helpful. However, at
this moment, India can follow the EU style of agneamts with competition provisions
such as cooperation, exchange of non-confidentfakination, technical assistance and

consultation.
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Executive Summary

The motivation for including competition provisiona bilateral or regional trade
agreements is to ensure that the gains from impiénge such agreements are not
undermined by anti-competitive private practicemwdver, the ability to draw firm
inferences has been constrained due to the nofabii#y of evidence on the operation
of competition provisions in trade agreements. Alse analysis so far suggested that
many forms of agreements on competition policies @ossible. The trade agreements
vary in terms of the kind of competition provisiansluded and implemented.

Notwithstanding these limitations, it is quite exd that competition policy plays a very
important complementary role to trade policy. Asntiened before, sound and effective
competition law enforcement can ensure that theefiiesnof trade liberalisation are not
defeated by the imposition of private barriersramé. Also it is found in the literature
that there are two sets of competition provisidret tan be found in RTAs. Provisions
that provide for harmonization of competition rulekthe contracting parties, and/or
provisions that provide for cooperation on compmtirelated issues. EU bilateral
agreements are the main examples of RTAs that geodor harmonization of
competition rules of the contracting parties. Imtcast, bilateral RTAs signed by the US
and Canada include provisions that provide for eoajon on competition matters
(Holmeset al, 2005).

However, the analysis of various trade agreemerdsegidence from literature suggested
that the harmonization clauses which require radnadf existing diversity in various
domestic competition laws cannot be achieved. Hewéhe soft laws on cooperation,
including any procedures for consultations, nadificn, or comity are found to be useful
for enhancing cooperation among the competitionneige while dealing with
anticompetitive practices.

With the above backdrop, the study suggests, looigd also be benefited by including

competition clauses in its future trade agreemefssdiscussed earlier, India’s trade
agreements don't include a separate chapter on ettiiop clause though certain

provision are present in other non competition #pechapters of some trade

agreements. And in deciding about the type of miows India should focus more on
clauses related to cooperation such as notificatmonsultation and comity. The

provision related to harmonization of competitiaws$ should not be tried as many
countries (at least in the developing world) doyét have domestic competition laws.
Also India’s competition law itself was recentlytnoduced and is yet to be judged about
its efficacy in preventing anticompetitive pracsce

However it is also recognized that differences Whitay arise in the regulation of anti-
competitive conduct across borders can lead toriishs in the trading system. A policy
solution to this is the extraterritorial applicatiof competition laws by one country over
firms in the jurisdiction of another country. Thduthis helps in curbing anticompetitive



practices, at the same time raises various legéditigal and administrative difficulties.
Therefore the success in extraterritorial applozabf competition laws is hard to achieve
without having the cooperation of the foreign goweents or the ability to access
information relevant to the case. Therefore incoapog clauses related to cooperation
and exchange of information can contribute to thalization of the benefits of trade
liberalisation. In addition, the potential for tedlisputes could be reduced through
consultations. Greater attentions should be placethe comity principles for resolving
conflicts arising from the resulting overlaps imigalictions

Information sharing is very important when seekmgnore effective regime for co-
operation between countries regarding cross-baropetition cases. However, in most
trade agreements the exchange of information idricesi to non-confidential
information. And this greatly limits the potentiatility of these exchanges. Effective
enforcement of competition laws would be facilithtby exchange of confidential
information. Therefore appropriate mechanisms ghobké developed for sharing
confidential information. Such mechanisms alreaxigtan many other policy fields like
money laundering and securities regulations. Sfalshould focus on the sharing of
confidential information in its future trade negaions.

In order to enhance the prospects of success, $idiald work towards agreements that
commit the signatories to adopt and implement cditipe laws having an international
dimension and agreeing to the cooperation andnmdtion sharing protocols.



10.

11.

Guidelines in Inclusion of Competition Clauses in RAs

In setting out these guidelines two issues have lept in mind. One, that
the issue of competition clauses may vary dependmgvhether the RTA is
with a developing or developed country. Given Iigliavery limited
experience with its own Competition Act, it's appch in RTAs with
developed countries would be necessarily defenSeeond, in RTAs with
developing countries (which now dominate in numpersanmore aggressive
approach might be recommended.

In general, competition clauses would stress onrtbed for cooperation,
consultation, positive comity, transparency angulis settlement.
Cooperation would entail obtaining information shgrin assessing any
abuse of dominance of one country’s entity in ttheepcountry.

Cooperation in the context of developed country RT8hould also include
technical assistance ( in training of officials, lk&hops, experience sharing
etc) for building up India’s capacity in competitienforcement and advocacy
and exchange of confidential information.

The focus of the agreements would be on prevemorggovernmental hard
core cartels and cooperation could extend to assp#ise impacts (effects
doctrine) of third party (especially developed doynexport cartels. Here
provision on consultation would be particularly fuse

Transparency clauses are useful in all RTAs. Thsukl mainly relate to
wide dissemination of information on all laws, silend guidelines governing
commerce in the RTA members.

Currently, WTO provision on national Treatment (N8Rists in most RTAs.
But these generally apply only to goods trade. Giwvelia’s interest in service
trade, current treatment of NT is of little usenc& the NT provisions in the
proposed GATS are still under discussion, no NTvigions should be
committed to in negotiations.

Specific provisions regarding competition in seevicade can be taken from
Article 7.12 and 7.13 of the CECA with Singapore.

In discussions in RTAs the application to governtmaonopolies should be
avoided.

Similarly, issues of competition policy regardingte aid should also be left
alone.

In general, it is in India’s interest to follow ti&J model which focuses on
cooperation rather than the US model which empkasszbstantive rules. In
other words, excessive presence of competitionigiay via many, specific
clauses should be avoided.

Vi



Competition Clauses in Bilateral Trade Treaties: Aralysing the Issues in the Context of
India’s Future Negotiating Strategy

|. Introduction

1. Background

In recent years, countries across the globe haea bagaging in trade agreements at
bilateral and regional level to forge deeper ecanoralations. Conventional bilateral
agreements focused on removal of tariff barrieid @ier markets for goods. However,
in recent years, there is a trend towards agreentbat include a broader list of trade-
related issues: trade in services, investment|leataal property, trade facilitation,
competition, and so chCompetition policy and its related aspects haw®ie relevant
today because with the inflow of foreign productsd acompanies there are new
challenges such as anti-competitive behaviour bytiMational Corporations (MNCSs)
and international cartels. In such a scenario,rpm@ting competition issues in bilateral
agreements/ Free Trade Agreement (FTAS) ensures ahi@competitive business
practices do not hinder market access and diluge lbnefits of such bilateral

agreements.

India is also following the same path of entry ititateral FTA/PTA as evidenced by
Indo- Sri Lanka, Indo-Chile, Indo-Bhutan, Indo-TH&IA and Singapore Comprehensive
Economic Co-operation Agreement. Several more aréghé making such as Indo-
ASEAN, SAFTA, Indo-Gulf Co-operation Council, ét@hese agreements have focused
on elimination of tariff barriers, co-operation financial services, investment and other
areas of economic co-operation to ensure greateketaccess for India’s goods and
services through preferential deals. India has bésrly cautious in excluding
competition provisions in its bilateral treatiesowkver, increasingly there is a feeling

that issues such as market domination and roleoofpg@tition Commission should also

1 NAFTA, MERCUSOR were some of the earliest tradeeaments covering wide range of issues such as
trade in goods and services, intellectual propenyestment, government procurement, free movement
of business people, competition, and a disputéesatnt mechanism.

2 |n particular, of the around 300 bilateral andioegl trade agreements (RTAs) in force or in neajith,
over 100 include competition-policy related prowiss. UNCTAD (2005)

% This is not an exhaustive list. At present Indifés or is negotiating about 20 RTAs.



be included in these bilateral treaties. This issttered important for providing a level
playing field for Indian firms either exporting mvesting in the partner country markets.
Thus at this juncture, while it is important to dyuthe potential costs and benefits of
entering into an FTA, it is also necessary thatci@petition clauses in bilateral trade be
given a much closer examination to identify stresgtweaknesses, opportunities and
threats arising from including competition policy FTAs. In view of this further
research and analysis on the role that competittam and policy plays in these

agreements is warranted.

2. Objective and Approach of Study

The aim of this study is to provide an assessmdnthe competition provisions
incorporated in the free trade agreements and tekvance for India. It also seeks to
assess the feasibility of including competitionatetl provisions in India’s future trade

treaties.

In the course of the study it was found that emgstliterature only deals with the
incorporation of competition provisions in traderegments and there is very little
empirical research on the effectiveness of compatiprovisions and their impact on
trade. Therefore to understand the importance,ctefBness and impact of these
provisions intensive discussions were held withdeaaicians and key government
officials from the Ministry of Commerce, Governmesft India, Ministry of Trade and

Industry-Government of Singapore and Competitionm@assion of Singapore. In

addition discussions were held with members froemAmerican Chamber of Commerce
in Singapore and Singapore Indian Chamber of Comenand Industry. Singapore was
chosen for the field study as it has incorporatechetition provisions in its bilateral

trade agreements.

3. Structure of the Study

The structure of the study is as follows. Sectibprbvides an overview of competition

policy. Section Il analyses the relationship betwetrade and competition policy.



Specific competition provisions in bilateral tragigreements are analysed in section V.
The FTA case studies are discussed in section &eRce of competition provisions in
the non-competition specific chapters are discugseéction VI. Some evidences of the
enforcement of competition provisions are highleghtn section VII. The case for India

is presented in section VIII. Section IX concludes study.

II. Competition Policy Overview

1. Concept and Definition

The concept of “competition” can be traced backhdam Smith’s book oriThe Wealth

of Nations’. According to Smith, competitiordrives economies to produce best
outcomes. An ADB report (2005) suggests that coitipetin product and factor markets

is crucial to achieve high rates of economic groamid employment. Economic theory
also suggests that competition is beneficial agviés a wider choice to consumers and
provides sellers with stronger incentive to minienizosts. Lewis (2004) says that
competition is usually not intense and not equal reasons of special interests, big
government and citizen’s weak economic understandAiso markets can not be

competitive due to anti competitive practices oé firms where anti competitive or

unfair business practices are those which limieo#nterprises from entering a market or
which regulate supply in a way that is deemed halrmefther to other existing or

potential producers and consumers. Such practiedgdie predatory pricing behaviour,

collusion, mergers and acquisitions etc.

Given the importance of competition to an econongy®nvth and development, policies
to promote competition have become an importanmete of policy formulation.
Arguments have been put forward to adopt open madiecies to increase competition.
In the past many countries adopted economic refoemd reduced government
intervention. Many reforms were undertaken in tberf of reduction of trade barriers,
privatisation et cetera to increase competitioms however possible that, firms may try
to eliminate competition by adopting anti compesétipractices such as cartels. Hence

there is a need for government intervention to gmtcompetition by prohibiting



agreements and activities that undermine it. Theegonent intervention in this case

takes the form of a competition policy.

Competition policy generally refers to a set of gomment measures such as trade
liberalisation policy, economic deregulation and/atisation and competition laws that
affect the behavior of enterprises. It is seen sstaf laws and regulations to maintain a
fair degree of competition by eliminating restneti business practices of private
enterprises (Milberg, 2002). Competition law isrtéfere seen as a subset of competition
policy or an instrument of competition policy. Bpresents a code of conduct in the
economic arena which is aimed at limiting excessiarket power as manifested in

cartels, restrictive business practices and abuserket power.

2. Relevance of Competition Policy

There have been some arguments against of thefaeed domestic competition law.
Harberger (1954) and Baumal (1982) argued that aoaninefficiency resulting from
monopoly is very small and therefore adoption ompetition policy is not required.
Similarly Bhagawati (1965) presented a model inclihh domestic monopolist loses all
its market power when barriers to trade are relaaed the economy trades with a
perfectly competitive world market. This impliesathnternational trade policy can act as
a substitute for competition policy. However, tigsonly true even in the neo-classical
trade theory framework for a small economy whichne influence the world prices. In
general large economies ( for example, India in esoservices and agricultural

commodities) do influence world prices either agdra or as sellers in the world market.

However over the years it was found that the econamelfare losses associated with
monopoly and imperfections of competition may beatger than Harberger's estimates.
And trade policy fails to act as a perfect substifior competition policy as trade policy
focuses on the removal of barriers to internatianatle through tariff reduction and
cannot be effective in domestic markets which am strongly influenced by
international trade. It is also viewed that danger competition may come from

international trade itself. For example internagibcartels may divide up markets through



price fixing and on the basis of geographic mamkearing. Therefore an increasing
number of bilateral and multilateral trade agreet:drave demonstrated the need to
reconcile national competition policies. SimilarBnderson and Jenny (2003) feel that
competition policy is more important for developioguntries as they believe that less
mature markets are more vulnerable to anticompetiractices. The reasons they give
are (i) high natural entry barriers due to inadégumusiness infrastructure and intrusive
regulatory regimes; (ii) asymmetries of informationboth product and credit markets;
and (c) a greater proportion of local (non-tradpibharkets. Therefore they suggest that
developing countries need to be protected agaiagels, monopoly abuses and the
creation of new monopolies through mergeffiemani and Dutz (19963tates that
competition policy can help bring other related ippland legal reforms which are
necessary for creating a healthy market economis fidguirement of an institutional
mechanism in implementing even a perfectly competiteconomy is now well

recognized in the economic literature.

The competition laws were adopted for the firstetiby Canada (1889) and US (1890) in
response to concerns about the excessive markegrpdwese laws were formulated
during a period of unprecedented corporate mergeds acquisitions activity and the
formation of cartels (M Lee and C Morand, 2003).t Bow in an era of increasing
economic reforms and globalization an effective petition law is becoming recognized
as a critical element in strengthening market fer&nce 1985 almost 90 countries have
now adopted national competition laws. While triadially competition laws have been
present only in developed countries, a large nundfedeveloping and emerging
economies have now adopted domestic competitios. laviaus, since about 1990, almost
80 developing countries have implemented or arghm process of implementing
competition laws ( seesingh, Ajit 2002, “Competition and Competition Policy in Emerging
Markets: International and Developmental Dimensions.” G-24 Discussion Paper Series, UNCTAD

and Centre for International Development Harvard University, No. 18.) A survey of the national
competition polices indicates that competition giek vary across the world. There is
also a conflict between the working of a sectoejutator ( in telecommunications.
Power etc) and the overall regulator like the Catitipe Commissions in various

countries. The resolution of this conflict is uswah function of the dominance of



consumer or producer interests in the politicalnecoy of a country. Thus, ff in the US
the focus is on the anti trust actions, in the Ednpetition policy tries to promote
economic integration and the national policieshef individual countries. In Japan the
competition policy is closely linked with the indtal policy. Therefore Milberg (2002)
again suggests that a country should be able watgcompetition policy compatible

with its long term development strategy.

In the literature it is suggested that the mainl gacompetition policy should be the
promotion of economic efficiency. In this contextyview of various competition laws
indicate that they have been concerned with batlate and government anticompetitive
practices that affect the state of competition erkats. UNCTAD (2002) provides a list
of firm’'s actions that may fall within the purvieaf competition law. Some of the
important actions are thus:

* Measures relating to agreements between firms énsdime market to restrain
competition.

» Measures relating to attempts by a large incumbfmh to independently
exercise market power (sometimes referred as atfudeminant position)

» Measure relating to firms that act collectively botthe absence of an explicit
agreement between them, attempt to exercise mpdkedr (sometimes referred
to collective dominance)

* Measures relating to attempts by a firm or firmgdtove one more of their rivals
out of market (e.g. by predatory price fixing)

» Measures relating to collaboration between firms floe purpose of research,

development, testing, marketing and distributiopraducts.

The list is not supposed to be an exhaustive odesame competition laws may include
more actions. ADB (2005) also lists out four typéggovernment interventions that fall
outside of the competition laws such as:

* Most consumer protection laws such as those rejatin faulty product,

warrantees and misleading advertising;



» Trade laws such as laws on anti dumping and couating duties and measures
to protect national industries against surge of artp;

* Government policies toward registration of new besses and taxation and
corporate governance oversight of existing busiegsand

» Most trade and FDI policies excluding policies todsmergers and acquisitions

Domestic competition laws include / treat some bé tabove mentioned acts as
anticompetitive practices. Again domestic compatitiaws do not cover all sectors of
the economy. In some cases state owned firms a@rd by law from the fold of
competition. In addition, many competition laws lude provisions that allow a
government or an independent agency to grant exenspto firms and sectors after the

competition law has been enacted.



[1l. Competition Policy and Trade

1. Link between Competition Policy and Trade

It has been widely recognised that the ongoing growf international trade is
considerably driven by trade liberalisation. Thevdoing of trade barriers, developments
in technology and communication have led to indregg interdependent economies. In
an environment where national trade barriers dli@dgafirms are trying to organise their
operations in a global scale and in the processose anticompetitive practices. It is
generally believed that the reduction of governrakhbarriers in trade negotiations get
replaced through the trade restrictions and distostresulting from practices of private
enterprises. With the increasing integration of therld economy, through trade
liberalisation and expansion of Foreign Direct Istveent (FDI), the anticompetitive
activities of the firms acquire the transborder elrsion affecting several countries and
sometimes the whole world. This implies that effecctompetition law enforcement can
ensure that the benefits of trade liberalisatiom’'td@et distorted through private

anticompetitive practices.

However in case of the transnational effect of ahicompetitive activities (eg. export
cartels) of the enterprises, it becomes almost gsipte to undertake any enforcement
activities against a foreign firm without the coogg®n of the other county. The

differences in competition law and policy among teintries in such situations make
the implementation and enforcement of competitean &nd policy very difficult. As a

result, there have been debates and discussionst@mational cooperation among
trading nations relating to the implementation anfbrcement of competition laws and
policies. It is also argued by many (eg. MatsushR803) that some degree of
convergence and harmonisation of national lawsssrdble for effective enforcement of
competition laws. The next section deals with ladl historical developments relating to

the internationalization of competition laws.



2. Internationalization of Competition Laws: A brief History

Discussions on international cooperation in contipetilaws date back to thdavana
Charter of the unsuccessfuhternational Trade Organisation (ITO) in 1948. The
Havana Charter included an entire chagftéhapter V) on the subject of restrictive
business practices and requires the members toot@miti competitive practices of an
international nature. The objective Ghapter V was to‘prevent, on the part of private
or public commercial enterprises, business prastiaéfecting international trade which
restrain competition, limit access to markets, ostér monopolistic control, whenever
such practices have harmful effects on the exparsfiproduction or trade..” The ITO
was authorized to investigate any complaints whichild not be resolved through

consultation and was required to give recommendsatior action.

However, these provisions could not be include@G&TT 1947 due to opposition from
the members. Since then there have been periffditseto revive the issue. In 1958, a
Group of Expertswas created to study the feasibility of includitigade related
competition provisions in the GATT framework. Ore thasis of the report of th@&roup

of Experts a Decision on Arrangements for Consultations on Resitctive Business
Practices was adopted in 196ahe Decisionrecommends thatat the request of any
contracting party, a contracting party should ent@to consultations on restrictive
business Practices on a bilateral or multilateralsis as appropriate and if it agrees that
such harmful effects are present, it should talah sneasures as it deems appropriate to
eliminate these effect3These arrangements were invoked on three occasidi®96, in
regard to disputes submitted by the United Stagesat Japan concerning the Kodak vs.

Fuji cas€®

The United Nationsthe Set’ (the Set of Multilaterally Agreed Equitable Priplgs and
Rules for the control of Restrictive Business Rcast 1980) also refers to the need to

ensure that restrictive business practices do mgpede or negate the realization of

* http://www.worldtradelaw.net/misc/havana.pdf
® http://www.worldtradelaw.net/misc/rbp1.pdf
® Bilal S and M Olarreaga, 1998



benefits that should arise from the liberalisatmintariff and non tariff barriers affecting
international trade’ and also requires the countries to take actionainmutually
reinforcing’ manner at the national, regional amdeinational level to eliminate or

effectively deal with such practices affecting migtional trade.

The above discussion suggests that increasedlibadalisation and integration of global
economy calls for international cooperation andrdoation. There is the possibility of
trade conflict due to incompetent national compmtilaws and policies. It was believed
that strengthening of domestic anti trust policéesl developing mutual trust through
some common understanding of competition issueddvpromote greater world trade
through the resolution of trade conflicts, the @ugbof anti competitive practices and
international cartels. Therefore in the 90s a gngamumber of countries are seeking to
cooperate internationally either through regioralateral, plurilateral or multilateral

frameworks.

3. Proposals on Competition Provisions in the WTO

3.1: Introduction
Against the above discussed historical developmentposals were made to establish an

international regime for competition policy and luae competition provisions in the
WTO framework. Therefore in 1996, at tBengapore WTO Ministerial meeting, it was
decided to begin work on competition policy and Werking Group on Interaction
between Trade and Competition Policy (WGTCP)was established to study the
interaction between trade and competition polidye Working Group was mandated to
consider issues raised by members relating to theraction between trade and
competition policy and identify areas that mighquiee further consideration in the WTO
framework.

At the fourth Ministerial Conference in Doha in 200t was decided that the Working
Group would focus on clarification of specific iesuspelled out in the Doha Declaration

on the interaction between trade and competitiolicypoThe issues as mentioned in

" http://vi.unctad.org/temp/doc/principles_en.pdf
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paragraphs 23-25 of the Doha Declaration are (efnieal assistance and capacity
building for developing countries; (b) core pririeip (non-discrimination, transparency
and procedural fairness) in the enforcement of adimpn law; (c) provisions dealing

with hard-core cartels; and (d) modalities for vahry multilateral cooperation.

A number of rationales for inclusion of competitipolicy in the WTO have been put
forward in the literature and by the work of the ling Group. According to Clarke and
Evenett (2003) in the presence of an establishéatiorship among enforcement
agencies, public announcement of cartel actionsnim country encourage enforcement
efforts in the other countries. Also the inforroati sharing among the countries
facilitates the investigation and prosecution agfainternational cartels. The Working
Group suggests that cooperation at the multilatersdl could be helpful in generating
political support for the implementation of effe&ticompetition policies at the national
level. It is also viewed that competition policy e multilateral framework would
strengthen the competition agencies of the devetppountries and protect them from

the impact of anti competitive practices.

Box 1: Text of Doha Declaration

“23. Recognizing the case for a multilateral frarnekvto enhance the contribution of
competition policy to international trade and dewshent, and the need for enhanged
technical assistance and capacity building in @nésa as referred to in paragraph 24, we agree
that negotiations will take place after the FiftasSion of the Ministerial Conference on the
basis of a decision to be taken, by explicit coegen at that session on modalities |of
negotiations.

24. We recognize the needs of developing and Emastloped countries for enhanced supgort
for technical assistance and capacity building his tarea, including policy analysis and
development so that they may better evaluate thplidations of closer multilateral
cooperation for their development policies and ciijes, and human and institutiongl
development. To this end, we shall work in coopernatvith other relevant intergovernmentgl
organisations, including UNCTAD, and through appiate regional and bilateral channe|s,
to provide strengthened and adequately resourcastasce to respond to these needs.

25. In the period until the Fifth Session, furtimark in the Working Group on the Interactign
between Trade and Competition Policy will focus tbe clarification of: core principles,
including transparency, non-discrimination and pohgal fairness, and provisions ¢n
hardcore cartels; modalities for voluntary coopergt and support for progressive
reinforcement of competition institutions in devglty countries through capacity buildin
Full account shall be taken of the needs of dewetppand least-developed countty
participants and appropriate flexibility providedaddress them.” (WTO 2001)

L=}
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However there have been major differences in thg Wwath the developed and
developing countries look at the developmental g&diom a multilateral framework on
competition policy. The developed countries aretipa®ncerned with the market access
issues as they have got investment interests idelieloping countries which do not yet
have effective competition policy that can protefdreign companies from
anticompetitive practices by the local firms. THere, a multilateral agreement on
competition policy would guarantee the foreign istees fair competition in the domestic
market. The developing countries on the on therolamd are more concerned about
restrictive business practices of the foreign malionals. These countries have very
little outward investment and hence are too leseemed with market access issti&n
the developing countries are interested in a natdtrhl rule that would ban cross border
restrictive business practices that harm their ecoes. Therefore the key focus of the
work of the WTO Working Group has been on the scapd benefits of the new

approaches to cooperation in competition law emfiment at the multilateral level.

3.2: Clarification of Issues (Doha Declaration)

The Working Group report, 2002 analyses the fosuas of the Doha Ministerial
Declaration.

3.2.1: CorePrinciples

The core principles of WTO include rules on tramspay, non-discrimination and
procedural fairness. According to the Working Gralipcussion, these principles are
central to the credibility and effectiveness of gatition policy. The inclusion of these
principles in a WTO agreement on competition poleguld establish a competition
culture and assure traders and investors of a [@aging field in competition there by

contributing to enhanced trade and competition $low

Looking further into the role and application ofckaof these principles, the report

suggested that in the field of competition polEywransparency commitmentwould

8 This, however, is not true of countries like Indied China especially in recent years.
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refer to laws, regulations and guidelines of gelnapplications as well as to sectoral
exclusions and exemptions. The members would haensure the publication of such
laws, regulations and guidelines in a comprehensind timely manner and these
documents should be made available to the puliherin an official gazette or journal
or in electronic form on a website. Also a commitingo transparency requires

mandatory notification of these elements to the WTO

The principle ofnon-discrimination refers to two components such as: most favoured
nation (MFN) treatment and national treatment. ifeenbers agreed on the view that no
competition law discriminates between companieditéérent nationalities on de jure
basis. Issues could arise with regard to the stafubilateral and regional trade
agreements in competition policy. The view at WGT&&s that bilateral and regional
agreements should be allowed to continue and tleigion on non-discrimination
should apply only tode jure discrimination i.e. to discrimination embodies @k
regulations and guidelines of general applicatiod aot to de facto instances of

discrimination.

The principle of procedural fairness ensures tlatigs facing adverse decisions and
sanctions are given adequate basic rights to defexidcases. The relevant rights are (a)
firms be notified that a formal investigation isngéng against them; (b) firms should

have the opportunity to submit evidence and docusneand present their views to the
authorities concerned either in writing or by papating in public hearings; (c) appeal

before an independent judicial body; and (d) priwecof confidential information

submitted to the authorities.

In addition to these three main core principlesp tmore principles: special and
differential treatment and comprehensiveness wampgsed and discussed at the
Working Group meetingSpecial and differential treatmentprovides more favourable
treatment to developing countries in meeting théirO obligations. Possible dimensions
of this principle include preferential market acgedlexibility of commitments,
safeguarding their development interests and gragritansitional periods in complying

with WTO obligations.Comprehensivenesss one of the four principles used in the
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APEC to enhance competition and regulatory reformditogates that exemptions and
exclusions should be designed in such a way thay thinimize distortion of the
competition process and they would be subject twogie re-examination within the

context of an overall competition framework.

3.2.2: National Submissionsto Working Group on Core Principles

A number of questions and concerns were raisedugfracountry submissions on the
proposal to incorporate core principles in a matiétal framework. Many members like
the USA raised concerns that disclosure requiresngntransparency obligations may
not be workable given the different legal, politi@nd institutional environments of

members. There were also worries that the disatostlauses will impose heavy

compliance costs particularly on developing coestriThe submissions made by India,
China and Thailand stress upon flexibility in th@plementation of transparency
provisions. Notwithstanding these observations ssfions made by some countries like
the European Community, Australia, Switzerland dahada broadly supports the
transparency provisions. These countries also stigigat ‘developing countries be given
sufficient time and flexibility to progressively ibdi transparency in the administration

and enforcement of the competition 130’

Non-discrimination probably is probably the moshtroversial principle to be discussed
at WTGCP. Few country submissions like one madKdrga strongly supports the non-
discrimination principle. Korea’s submission statieat “...in principle there should be
no problem applying national Treatment and mostodaed Nation treatment in a
straightforward way to competition policy” (KoreaWWGTCP/W/212 2002). However
submissions from countries like Thailand and Ingieestioned the appropriateness of
disciplines on non discrimination for developinguntries as evidenced from the
following Thai submission: “...developing countrieboslld be allowed to exempt
national and international export cartels. Thisbecause most developing countries
exporters or importers are mainly small scale arg meed to bind together to counter

the bargaining power of larger buyers or sellessnfindustrialized countries...”(Thailand

° Accountability, transparency, non-discriminatiordaomprehensiveness
YWT/WGTCP/6
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WT/WGTCP/W/213 2002). According to India’s submissia competition policy which

equally applies to all members will discriminateasngt firms in developing countries.

With regard to the principle of procedural fairnetbere was no broad consensus on the
meaning of procedural fairness in the context ahpgetition law enforcement. There
were concerns regarding the implications of thengiyple of procedural fairness to
developing countries as it may require a Membesdb up and maintain a judicial
framework for handling appeal cases. Therefore ssgians from Thailand, China and
Hong Kong argued that each and every Member ofM® should be allowed to design
establish and maintain the procedural system thatitable to national conditions and
consistent with its level of development.

3.2.3: Hard Core Cartels

Hard core cartels refer to collusive practices ulgfoprice or quantity fixing and market
allocation. A World Bank study by Levenstein andsiBw (2001) indicated that
international hard core cartels had a substantatindental impact on developing
countries. The study found that cartel affectedartgp comprise of 6.7 percent of all
developing countries imports in 1997, worth US$&dillion in goods and services. The
price mark up attributable to the cartels was @ tas 45 to 50 percent implying the
immense cost of imports of the developing countridee WGTCP recognised that hard
core cartels undermined the potential benefitgadd liberalisation and inflicted heavy
losses particularly on developing countries. Thgore suggested that cartels tend to
operate in countries with weak or non-existent mrdment of competition laws. The
European Union proposed that a multilateral franréwen competition policy should
include (a) the introduction of national competitiaw in every member country with a
provision prohibiting hard core cartels; and (bx@operative framework that would

promote the exchange of information on cartels betwWWTO members.
3.2.4: National Submissions on Hard Core cartel

A number of submissions (eg. Thailand, Koreah®Working Group noted the harmful

impact of international cartels particularly to é&ping countries. However numerous
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guestions were raised on the definition and scdpeaad core cartels. Also for many
developing countries obligation to introduce contet law and put in place the related
enforcement institutions could be very costly anddensome. Moreover India argued for
a ban on exemptions from national competition laes export cartels. Thailand
suggested that due to financial constraints indéeeloping countries “ competition
agencies in the developing economies be financialtynpensated for delivering
requested services and be allowed to cooperatestextent possible subject to technical
and financial constraints” (Thailand WT/WGTCP/W/2@5802). At the WGTCP the
members were of the view that the Working Groupusthéurther discuss issues such as
definition, exemptions and additional features sashreference to penalties in the

provisions on hard core cartels in a multi latér@ainework on competition policy.

3.2.5: Modalitiesfor Voluntary Cooperation

With regard to the need for multilateral coopenatio competition policy the Working
Group expressed that with the globalisation of mess activities, anticompetitive
business practices occurred globally. Under suaueistances, it is difficult for a single
country to correctly assess the effects of theaetjges and effectively prevent them. In
the Working Group meeting two principal types ofoperation were analysed in a
possible WTO framework on competition policy. Thestf one refers to the general
exchange of experiences, views, knowledge etc amongpetition authorities; where as
the other one refers to case specific cooperalibrse modalities of cooperation would
be non-binding in nature and would not be limitedthe investigation of hard core
cartels. These mechanisms could be used all chsedi @ompetitive practices including

abuse of dominant position, vertical restraints atieer practices.

3.2.6: National Submissions on Modalities for Voluntary Cooperation

The submissions of WTO members with regard to valyncooperation are generally
supportive of a multilateral framework in this ard&e European Commission, Canada
and Korea advocated for the establishment on a WW@Rpetition policy committee
structured in a way to monitor all notificationdamansactions between separate member

states. The EC’s detailed outline of the functiohthe committee: experience exchange,
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peer reviews and periodic reports on competitiometigpments. Australia suggested a
more formal system particularly in regard to thansfer of confidential information
between nations. However Hong Kong and China poditigvards more information on

this requirement before agreeing to any commitment.

3.2.7: Capacity Building and Technical Assistance

Capacity building and technical assistance generafers to the assistance provided by
industrialized countries in the creation and stteeging of competition policy
infrastructure in developing countries. The WGT@Part suggested that WTO members
agreed on the usefulness of capacity building authrtical assistance to developing
countries. Also they agreed upon long term assistavhich should be tailored to the

specific needs of member countries.

3.2.8: National Submissions on Capacity Building and Technical Assistance

The national submissions are supportive of capdmifyding and technical assistance.
According to the submission made by the Europeanr@igsion “the WTO can make as
important contribution towards the development akmforced and better coordinated
approach to technical assistance in the competitield” (EC WT/WGTCP/W/184
2002). The US suggested that technical assistangegmmes must take into account the
county and culture, local concerns and conditiansl, the body of domestic law.

The work of the WGTCP helped to clarify many conitpmt related issues and identify a
number of areas in which there might be the scapeagreement. The WGTCP has
discussed extensively th&elevance of fundamental WTO principles of nationa
treatment, transparency and most favoured nati@attnent to competition policy and
vice versa'. The WGTCP focused on some modest provisions tintleded at the

WTO. The proposals didn’'t aim at extensive harmatios: of national competition

laws/policies rather focused on greater cooperadiuh introduction of best practices in
competition policy. However, irrespective of thediranging examination of the

relationship between these two issues by the WT&iwg group, no agreement could be

1 WT?WGTCP/7, 2003
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reached on this issue at the WTO Ministerial Cariee in Cancun, 2003 and hence
discussions on competition policy have not takéace in the Doha Round. These
proposals were resisted on the ground that natiooaipetition policies among the
developed economies are diverse and many develgpungiry members of the WTO do
not have competition policy at all. The Developoayntries also argued that introducing
national competition policies will not be in thdimterest as it will restrict them in
pursuing own industrial and development stratediesaddition, developing countries
also argued that introduction of competition pegin WTO negotiations would imply
expanding the agenda for developing countries whadteady had problems of

implementing what was already on the agenda a@et 2

3.3: Competition Provisionsin the existing WTO agreements.

Though no consensus could be reached on a coropepislicy framework in the WTO,
there are number of provisions under GATT 1994 aiidtr WTO agreements such as
TRIPs and GATS could be classified as competitedated provisions and they do have
possible application in cases of anticompetitivacpices affecting trade and market
access. Article 1l of the GATT requires that if @mopoly is retained by a WTO member
such a monopoly shall not ‘operate so as to affoodection in excess of that provided
for in schedules’. Article Il (national Treatmentgfers to equal treatment between
domestic and national firms. However in GATS natiotreatment is not a general
obligation rather it is tied to specific market ass commitments that must be negotiated
by the service sector. But the national treatmesfindion as proposed by European
Union in the WGTCP is different from GATT and GATBhe EC proposal refers to the
nationality of firms rather than that of productkieh implies that the principle of non-
discrimination applies more to foreign investmerert foreign trade. Also the discussion
at WGTCP suggested that non-discrimination claugeldvbe applied only on @e jure
basis, i.e. discrimination embodied in the lawgutations and guidelines of general

application.

Similarly Article XI (General Elimination of Quandtive Restrictions) of GATT

prohibits members from imposing quantitative resiwns other than duties and taxes on
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import/export of products across border. Howeverstded by Article XVII (State
Trading Enterprises) the focus of GATT anticompatitprovisions are on government
actions, the application of non commercial critebg state owned companies or
companies that benefit from exclusive or specigits granted by government. Article
XXIII of GATT provides the option of using existingsATT rules to address
anticompetitive practices when a WTO member fdels the benefits achieved under this
agreement is nullifies by measures not violating part of GATT. For example Article
XXIl on consultation of GATT can be used when thenéfits of market access for a

WTO member are nullified by the absence of comipetiin a target market.

The GATS agreement while dealing with regulatosues, touches upon many issues on
competition. According to Article Il of the GATS, anopolies should not abuse the
market power when competing in services outsidér tm@nopoly rights. The sector
agreements in the GATS also include many elemehtgompetition policy. The
Understanding on Commitments in Financial Serviegires monopoly rights to be
listed and efforts should be made towards reduttiegr. The Reference Paper on Basic

Telecommunications negotiated in 1997 prohibitssrsubsidization.

The TRIPs agreement also contains elements of dititopepolicy. Article 8 of TRIPs
suggests that WTO members may take appropriate ume=sago prevent abuse of
intellectual property rights having an adverse affen competition in the relevant
market. Article 40 allows competition authoritiestioe WTO members to control certain
licensing agreements in case of an abuse of intalié property rights having an adverse

effect on competition in the relevant market.

Though these agreements contain a fair numbereaiesits of competition law, most of
the provisions are weak and members have seldone msel of these provisions. Also
these provisions are limited in scope as they teniget measures taken by the State and
State owned business entities; but not by privateiness entities. This implies that
private anti-competitive practices like cartels a within the sphere of these rules.

Also these provisions do not require the domesitliesrand regulations to be in place to
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protect or assure competition in the market. Owtimdghese limitations in the existing
WTO rules, there were proposals for the inclusiébreampetition policy in the WTO

framework.

IV: Competition Provisions in Trade Agreements

1. Rationale

The difficulties of concluding effective multilatdr agreements on competition law
enforcement have been recognised despite many@#dam keep the issue alive. Even
the regional agreements except the European Agraethas an effective harmonised
competition policy regime) on competition law aralipy are severely constrained in the
scope and content by national sovereignty condidesa (Spier, 1997). In order to

improve cooperation in competition law and policpuntries have increasingly been
establishing bilateral arrangements between cotipetagencies. There has also been
another development of including competition prmns in a separate chapter in the

bilateral and regional trade agreements.

There has been a significant increase in the nurobdérade agreements (regional &
bilateral) since mid 1990s with almost all courgrferming a part of one or more trade
agreement. A survey of these trade agreementsaiegdichat they are quite varied in
nature. Agreements have been taking place betweenomically and geographically

diverse members. This recent wave of economic iatEm also looks beyond the

traditional trade measures such as tariff and r@woiff toorder measures. The new age
agreements look at across the border measures asicliberalisation of services,

investments and government procurements, strengtheof technological and scientific

cooperation, environment and competition relatexvigions. These provisions are found
not only in agreements signed by developed countbet also in those between
developed and developing countries. Some of thdy eagreements of this new

regionalism were NAFTA and MERCOSUR.

In recent times the competition related provisiongade agreements have become very

important. According to Evenett (2003) due to theréasing incidents of international
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mergers, existence of international cartels andr thetentially negative impact on
developing countries, all the countries should ¢p@@ped with tools needed to deal with
the increased market power of the multinational ganes and their anticompetitive
practices. This suggests that though the governnmapbsed trade barriers have
gradually been getting removed, there is every cohartrade related private
anticompetitive practices will emerge to erode tenefits of trade. Cernat (2005)
explains that since national competition polices ot equipped to deal with the cross
border anti competitive practices and in the absaia binding multilateral framework
on competition policy, regional competition poligibecome very important. As a result
of these developments, the number of trade agrasmeith competition related
provisions has increased significantly in the l&sb decades. In addition some
cooperation agreements have also been signed lzptheetition authorities (US-Brazil).
According to WTO (2003) estimates there are now frétle agreements containing

competition related provisions.

2. Overview of Competition Provisions in Trade Agrements

Countries have been willing to include competitgmovisions in trade agreements with
different levels of ambition and among countriesvatious levels of development.
Agreements in the beginning followed the patterf©&CD recommendations providing
for notification, exchange of information coordiiwat and consultatidA. In recent times
however, a greater cooperative approach has bdem ta the drafting of bilateral
competition cooperation agreement. Also it has eend that competition provisions
vary with agreements from simple adoption of nalacompetition laws to cooperation
on positive comity and even dispute settlement. &tnade agreements contain general
obligations to take action against anti competitusiness conduct such as an obligation
to adopt a domestic competition law without settowg specific provisions where as
others call for more extensive coordination of #igecompetition standards and rules

potentially requiring common competition laws antbqgedures. Therefore, many

2Ham A, 1993
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attempts have been made to prepare taxonomy of et@iop provisions in trade

agreements.

Bellis (1997) reviewed a number of bilateral andriiteral RTAs to examine their
competition provisions. Similarly Hoekman (1998)bsed the competition provisions
in a number of plurilateral RTAs and their relasbip with anti dumping measures. A
recent study by OECD (2005) analysed the competpi@visions of 86 regional trade
agreements. The study categorized the competitimvigions and examined which
agreement includes what kind of provisions. Ce(2805) also provided some insight
into the suitability and availability of various ropetition provisions in trade agreements.
Though the number and kind of competition provisiamy with agreements, according

to these studies competition provisions in trade@gents can be categorized as follows.

2.1. Adoption and Enforcement

This is an important feature of the competitionvsmns in trade agreements. The
specifications requiring the adoption and applaatvary among the agreements. Some
agreements broadly mention that parties will adopasures to prohibit anti competitive
behaviour while other agreements require specitftoas by parties regarding such as
creating competition agencies as was in the cas®&/®fSingapore. The agreement
stipulated that Singapore should enact competiégislation by January 2005. Existence
of a national competition law is very important ftme inclusion of competition
provisions in trade agreements. Otherwise ther@itegal basis for a Party to take any
action against the anticompetitive practices takitage in the Partner state whose effects
are felt in its own territory.

2.2. Coordination and Cooperation

Another important element of competition provisiasghe clause related to cooperation
in competition issues. The Parties recognize thpontance of cooperation regarding
issues such as notification of anti competitivecpcas, consultation and exchange of

information required towards enforcement activitidgreements like Japan-Mexico and
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Chile-Korea have established detailed cooperaticechanisms for each of these

agreements.

2.3. Anti Competitive Behaviour

Though all the trade agreements having competpiavisions generally refer to anti
competitive practices, there are varying degreenfent and scope in these provisions.
Some trade agreements have very broad and nompiteiiguage and don't define the
kinds of practices to be considered anti competittg. Japan — Mexico. On the other
hand there are trade agreements like CARICOM thatid the parties to prohibit very

specific types of practices within their jurisdaoti

2.4. Non-discrimination

While all the trade agreements have general naridigation clauses, only a few have
competition specific non discrimination provisiofi$is provision requires the Parties to

apply their competition laws and policies in a rddseriminatory manner.

2.5. Due Process and Transparency

Transparency and due process are essential faotditameasures in most trade
agreements. The terms of these provisions pargllge closely corresponding WTO
provisions, such as GATT Article X, to which seudrade agreements refer explicitly.
GATT 1994 Article X requires Members to publish miatly all laws, regulations,
judicial decisions and administrative rulings affeg imports and exports, and all
bilateral agreements affecting international tradkcy, so as to enable traders to become
acquainted with them. Such laws, regulations, arithgs should be administered in a

uniform, impartial and reasonable manner.

Trade agreements also promote transparency thritkegtollection and dissemination of
all relevant information through centralized inqupoints, publications and display on-
line. However very few agreements include due m®gaovisions which address the
rights to fair and equitable judicial processeshéonotified of the proceedings, etc. The

clauses related to transparency in competitiortedléssues are very specific in nature
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and hence limited in their scope of applicationcéwing to OECD (2005) study, this
only applies to regulations addressing state aiceleral trade agreements they are not
stated explicitly but only implied as objectivesa® achieved through the implementation

of other principles.

2.6. Anti-dumping

The link between anti-dumping and competition poliontinues to be considered in the
negotiation of new trade agreements and is anvanege regional approaches may differ
considerably from what is currently contemplatedtitagierally and under the disciplines

of the WTO. Anti-dumping duties were traditionadlgen as a way of addressing the risk
for the cases of monopolists in one country usigrtdomestic market power to enable
predatory pricing that is cutting prices in anotmearket to drive local firms out of

business and thus extending the dominant firm’sapoly. In some trade agreements the
parties have agreed to abolish the use of anti thgnpeasures between members of the

agreement (eg. Canada-Chile).

2.7. Dispute Settlement

Majority of trade agreements exclude competitidatesl provisions from the purview of
formal dispute settlement mechanisms. However nidyagreements allow for dispute
settlements and partial dispute settlement mechmiss also provided in the US —

Singapore free trade agreements.

2.8. Special and Differential Treatment (S&D)

This provision is generally extended to the devielg@and least developing countries. In
the context of S&D treatment, the provisions likehnical assistance, capacity building,
and transition periods are especially very relewd@tents of competition policy. These

types of S&D treatment appeared in many trade ageaes with different frequencies.
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Some agreements use the form of flexibility comreitts which includes non reciprocal
provisions in general and especially exemptionsexwgptions.

The above analysis suggests the possible typesomipetition provisions in trade
agreements. However, it should be clear that &lgtovisions are not present in each

agreement. The competition provisions vary fromeagrent to agreement.

V. Case Studies: Competition Provisions in Free Tide Agreements

There has been a proliferation of bilateral agregméiaving competition related
provisions. Therefore observing the potential éffexf some of the bilateral agreements
may provide some insights into the economic adwmdaof such agreement, giving
policy makers some useful guidance. In this context trade agreements (EU-Mexico,
Japan-Singapore, US-Singapore, Australia-New ZdalsAFTA, and US-Korea) were
selected for detailed analysis. While analysingdise studies, we look at the contents of

the chapter, effectiveness of the chapter anddbpesof the chapter.

1. EU-Mexico Free Trade Agreement

1.1. Rationale

The agreement came into force chJuly, 2000 and happens to be the first agreenoent t
be negotiated between a Latin American countrytaedl5 member states of EU. This
FTA offered the EU and its member states a prefedespening into the growing market
of NAFTA which was not possible in the absenceretftrade agreements with US or
Canada. Similarly for Mexico the agreement opengdin expansive market of almost
500 million European consumers. The agreement edverany aspects of trade such as
trade in goods; market access; government procunengellectual property rights;
cooperation and competition policy. The FTA wasedmat achieving the long term goals
of greater dynamism in commercial and economicviygti creation of employment,
fostering of investment and increasing opportusitend possibilities for strategic
alliances®.

13 Source: www.economia.gob.mx
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However, both parties recognized that the benefitfree trade may be distorted by
private anti competitive behaviour. In order toumesthat the advantages of the free trade
regime are not undermined by private barriers addrsuch as through anti competitive
business conduct, both the parties agreed to iaghudvisions on competition policy and
cooperation and coordination thereof in the traggeement. The more specific
competition provisions of this agreement are preeseim Annex XV to the agreement. In
essence the objectives of the mechanism are as thus

(&) to promotecooperation and coordinatioetween the parties regarding the
application of their competition laws in their resfive territories and to
provide mutual assistance in any fields of competitpolicy they consider
necessary;

(b) toeliminate anti competitive activitieby applying the appropriate legislation,
in order to avoid adverse effects on trade and @oondevelopment, as well as
the possible negative impact that such activitiey imave on the other Party’s
interests; and

(c) topromote cooperatiomn order to clarify any differences in the applioatof

their respective competitive laws.

There has been no other agency to agency agrebmigveen the competition authorities
of the EU and Mexico though they are the princgabrcement agencies responsible for
the operation of the competition sections of thé& FTherefore, the provisions contained
in the FTA must act as the principal guide for thagencies in the coordination of their

competition law enforcement activities.

1.2. Main Competition Provisions (Cooperation and Gordination)

14 see Article 1.1 of Annex XV of EU-Mexico FTA
15 See Article 1.2 of Annex XV of EU-Mexico FTA
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Chapter Il of the Annex XV contains provisions tethto cooperation and coordination
as they apply to competition policy. The main psos relating to this aspect of
competition policy are analysed below.

a Notification

Article 3 of the Annex XV provides provisions retag to the process of notification. It
suggests that each competition authority shallfyndbie competition authority of the
other Party of an enforcement activity if:

(&) itis relevant to enforcement activities of theestParty;

(b) it may affect the other Party's important interests

(c) it relates to restrictions on competition which maffect the territory of the
other Party

(d) decisions may be adopted conditioning or prohigitaetion in the territory of
the other Party

According to this Article, notification should tak@lace during the initial phase of
investigation to enable the notified competitionhawity to express its opinion. However
this requirement is applicable only if this is montrary to the parties competition laws
and does not adversely affect the investigatiore djinions received may be taken into
consideration when taking decisions. It also regjthe notification to be detailed enough
to permit an evaluation by the other party andlshelude

(a) a description of the restrictive effects of thensaction on competition and the
applicable legal basis;

(b) the relevant market for the product or service asdyeographical scope, the
characteristics of the economic sector concernet data on the economic
agents involved in the transaction; and

(c) the estimated deadlines for resolution, in caseghich the procedure has been
initiated, and to the extent possible an indicatbrits probable out-come, and
of the measures which may be taken or provided for.

The Parties are also required to notify each otberany measures other than
enforcement activities that could affect the otparty’s interest. The particular cases
provided are as such

(&) administrative or judicial proceedings; and

(b) measures taken by other governmental agenciesyding current or future
regulatory bodies, which may have an impact to Bob@ompetition in specific
regulated sectors
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b. Exchange of I nformation
Article 4 deals with the provision of exchange mfiormation and specifies the following
types of information to be exchanged by the contipatauthorities:

(@) to the extent practicable, texts on legal the@ase-law or market studies
in the public domain, or in the absence of suchudwnts, non-confidential
data or summaries;

(b) information related to the application of cortipen legislation provided that it
does not adversely affect the person providing sofciimation, and for the sole
purpose of helping to resolve the procedure; and

(c) information concerning any known anticompetitive tidates and any
innovations introduced into the respective legatems in order to improve the
application of their respective competition laws.

Further the Article says, if circumstances requinen the competition authorities should
help each other to collect data in their respedtereatories. However such information
collection should not involve violation of eitheany’s national laws. It also aims at
promoting knowledge and understanding of each Gtleempetition law and policy and
state that the evaluation of cooperation mechamssaiso to be achieved through both

formal and informal meetings of representativesaifh party.

c. Coordination of Enforcement Activities

Article 5 allows the competition authorities to cdimate their enforcement activities
with specific cases and does not prevent eithdy geom taking independent decisions.
In determining the extent of coordination the Rargshould consider

() the effective results which coordination could proel,

(b) the additional information to be obtained,;

(c) the reduction in costs for the competition authesitand the economic agents
involved; and

(d) the applicable deadlines under their respedéigesiation

d. Consultations
Article 6 of the Annex XV provides for the use ansultation when important interests

of one Party are adversely affected in the tegitofr the other Party. It allows the
competition authority of one Party to transmitviews or request for consultation if it
considers the proceedings and investigations bemogducted by the competition
authority of the other party may affect its intésesThe competition authority so

addressed should give full and systematic condiderao the views expressed by the
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requesting competition authority i.e. applicatioh megative comity. Also allows

consultation in case of anticompetitive activitytie territory of the other party.

e. Avoidance of Conflicts

To avoid conflicts Article 7 states that each Pastyuld wherever possible take
important interests of the other Party into consitten when taking enforcement actions
under its competition law. Also the Parties shattksa mutually acceptable solution by

considering

(a) the importance of the measure and the impact witibhs on the interests of
one Party, by comparing the benefits to be obtaietthe other Party;

(b) the presence or absence, in the actions of theoedoragents concerned, of the
intention to affect consumers, suppliers or contpetj

(c) the degree of any inconsistencies between theldéigis of one Party and the
measures to be applied by the other Party;

(d) whether the economic agents involved will be subjeancompatible requests
by both Parties;

(e) the initiation of the procedure or the impositidrpenalties or remedies;

(H the location of the assets of the economic agentsved; and

(g) the importance of the penalty to be imposed ineheatory of the other Party.

f. Confidentiality
Article 8 of the Annex XV suggests that any infotioa exchanged under the agreement

is subject to the confidentiality laws of both Rest Any confidential information whose
dissemination is expressly prohibited or whoseeatigaation could adversely affect the
Parties, shall not be provided without the expresssent of the source of the
information. The competition authorities are to mtain the confidentiality of the
information received and should oppose any discosi such information by a third

party that is not authorized by the competitiorhauity that supplied the information.

g. Technical Cooperation
According to Article 9 of the Annex, the Partiesegyto provide each other the technical

assistance so that they can both take advantagbeof respective experience and
strengthen the implementation of their competititaws and policies. Technical
assistance will include; training of officials obthh Parties, seminars in particular for civil
servants, the administration of joint studies ommpsetition laws and policies and

utilisation of developments in communication andchpater systems.
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1.3. Scope of the Agreement on Competition Provisie

The competition provisions of Chapter Il given imrfex XV of the EU-Mexico FTA

apply to anticompetitive activities as defined unthee competition laws of a Party and
which is subject to penalties and remedies. Astiperespective competition laws these
provisions then apply to anti competitive actistimcluding restrictive agreements and
concerted practices, abuse of a dominant positiah raergers, acquisitions and full-
function joint ventures which will ‘significantlympede effective competition in the
common market or in a substantial part of it, imtipalar as a result of the creation or
strengthening of a dominant position’ in the EUeTaw also prohibits certain types of
aid to companies by member states such as staveh&d ‘distorts or threatens to distort
competition by favouring certain undertakings og firoduction of certain goods’. The
competition law of Mexico prohibits monopolisticagatices that tend to diminish, harm,
or impede competition and the freedom to producecess, distribute or market goods
and services. The practices include essentiallizbotal agreements with the object or
effect of price fixing, output restriction, markdivision or bid rigging. Even the vertical

agreements like tied sales are also prohibited.

Further dealing with the scope the agreement statééshe enforcement activities should
be notified if it is relevant to the enforcementidties of the other Party. Again the

notification clause can be used if the enforcenaetivvities relate to restrictive practices
affecting the territory of the other Party. The umgment also arises if there is need to
prohibit actions in the territory of the other Baand involve the search for information

located in the territory of the other Party. Howethee confidentiality clause and the lack
of legally binding provisions, provide discretioggsower to the contracting Parties to
overlook the agreement if they consider their egé&s are adversely affected by following

the provisions in the agreement (Papadopoulos,)2005

The EU-Mexico FTA allows both parties to use WTQovpsions for anti-dumping.
During 1995-2004 Mexico brought three anti dumpagtjons against the EU and the EU

brought one against Mexico (Holmes et al. 2005)s Bgreement also contains elaborate
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provisions on dispute settlement that appear t@icoempetition. The clause on dispute
settlement says that “Dispute settlement mecharisnats for the parties and covers all
aspects of the agreement’However the study by Marsden and Whelan (2005yesty
that the chances of sanction under the EU-MexicA &8ttlement for alleged violation of
Annex XV is very remote and as a matter of intemdren, the dispute settlement

procedures in question don’t apply to Annex XV.

Another important issue related to competition @Bions in trade agreements is whether
it involves substantive rule changes or only féaiés cooperation within the existing
procedures. The EU-Mexico FTA does not have anyipian requiring any change in
the partner’s law which implies that there is nquieement towards harmonisation of
competition policies. In particular Mexico (deveilog country) is not required to align or
create own rules that are identical to the agreé&sngrovisions as that is one possible
outcome of a bilateral trade between developeddawdloping countries. The chapter
also does not have provisions regarding exemptibiseators from the purview of
competition provisions.

1.4. Effectiveness of the Provisions

Azevedo (2005) suggests that the effectivenesshefcdompetition provisions in an
agreement depends on the channels to establisexamnge of information between
competition authorities at various phases of ingaesibn. In case of a developing
country’s involvement, the most important competitiprovision has been that of
technical cooperation and capacity building. As tieered above the EU-Mexico FTA
includes provisions for technical assistance asiléet under Article 9 of the Annex XV.
However, many authors have suggested that the dmorifality clause on information
exchange is the major limitation to the effectivenef the agreement.

However, in reality there is very little informaticavailable on the enforcement of the

competition provisions. The use of competition psmns by Parties is generally not

18 http://ec.europa.eu/trade/issues/bilateral/coastmexico/index_en.htm
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published (Cernat, 2005). In such a situation Mamsand Whelan (2005) provides some
information about the EU-Mexico information actigg. According to their study, the

Mexicans have notified the EU of their enforcemaativity on 31 occasions and they
have only been notified of EU enforcement activatyy on 1 occasion. In the case of
request for consultation, 2 have been made by ElU12nby Mexico. This statistics lead
Marsden and Whelan (2005) to suggest tihad unclear what conclusions can be drawn
from these statistics, apart from the fact that geeties have been cooperating in a
manner advocated by the cooperation mechanism theough consultation and

notifications’.

2. US-Singapore Free Trade Agreement

2.1. Rationale

The US-Singapore FTA was signed on May 6, 2003 ashWwigton and came into force
since January 1, 2004. This agreement is the UrState’'s first FTA with an Asian
nation. The U.S.-Singapore FTA covered aspects @aghmarket access in goods,
services, investment, government procurement, l@atelal property, and provides for
groundbreaking cooperation in promoting labor sgahd the environment. In order to
ensure that that anticompetitive business practicesot restrict the bilateral trade and
investment, both Parties agreed to include comeetfrovisions relating to prohibition,
implementation and cooperation clauses as a sepehapter in the trade agreentént
The specific competition provisions of this agreatere presented in Chapter 12 of this

agreement.

2.2. Main Competition Provisions

Chapter 12 of the FTA contains very detailed betc#jr competition provisions relating
to anticompetitive business conduct, monopoliesa@ugperation.

a. Anticompetitive Business Conduct

" Article 12.1 of Chapter 12 of US-Singapore FTA
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Article 12.2 of Chapter 12 provides provisions fwohibiting anticompetitive business

practices. It says

(@)

(b)
(©)

Each Party shall adopt or maintain measures td amii competitive business
conduct in their jurisdiction and each establishm&intain an authority within
their countries to enforce such meastftes

The objective is to promote economic efficiency andsumer welfare;

The enforcement policy directs the national authexwinot to discriminate on
the basis of the nationality of the subjects. Aryspn penalized for violation of
such measures can seek review of the sanction bioraestic court or
independent tribunal

b. Designated Monopolies and Government Enterprises

Article 12.3 specifies the provisions on designatewnopolies and government

enterprises.

1. Designated Monopolies

(@)
(b)

()

(d)

Does not prevent a Party from designating a monopol

The Party which designates a monopoly and if theigation affects the
interest of the other Party then the Party shautieduce such conditions on the
operation of the monopoly so as not to nullify dnimize the benefits of trade
arising under chapter 2 (National Treatment andkietaAccess for Goods), 3
(Rules of Origin), 8 (Cross Border Trade in Sers)jcand 16 (Intellectual
Property Rights).

The Party shall provide written notification in ace wherever possible to the
other Party of the designation and such conditions

Each Party shall ensure that
> the designated monopoly acts in a manner thattignoonsistent with the
Party’s obligations under this agreement
» Acts solely in accordance with commercial consitiens in its purchase
or sale of the monopoly of good or service in glevant market
» Does not engage in anti competitive practices inoa monopolized
market in its territory that adversely affect caeinvestments

2. Government Enterprises

18 Singapore enacted its Competiton Act in 2004céiffe on January 1, 2005
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(&) Nothing in this agreement prevents a Party fromal#ishing or maintaining a
government enterprise
(b) Each Party shall ensure that the government argerpcts in a manner that is
not inconsistent with the Party’s obligations unties agreement
(c) The US shall ensure that its government enter@iserds non-discriminatory
treatment in the sale of its good and servicent@red investments.
(d) In addition Singapore shall ensure that any gavent enterprise
» acts solely on the basis of commercial considematia the purchase and sale
of goods or services
» provides non-discriminatory treatment to coveragesiments, to goods of the
United States and to service suppliers of the dniates including with
respect to its purchase or safes
» does not either directly or indirectly enter ingreéements among competitors
that restrain competition on price or output ooedite customers without any
plausible efficiency justification.
> Does not engage in exclusionary practices thatceslicompetition in a
market in Singapore to the detriment of consumers
(e) Singapore shall not take any action directly ahnectly to influence or direct
decisions of its government enterprises. Howevenay exercise its voting
rights in government enterprises in a manner wgatot inconsistent with the
Agreement
() Singapore to have goal to eventually eliminatereggte ownership and other
interests that confer effective influence in eesitorganised under laws of
Singapore
(g) Singapore also commits to a detailed consolidatedial report for such entities
identifying the percentage of shares owned bygtheernment, a description of
special shares or voting rights, the name and tiflany government official
serving as an officer, and annual revenues anolf@irassets

3. Price Discrimination
(a) Price discriminations based on normal comrakrcionsiderations is not
inconsistent with this article
4. Government Procurement
(@) This article does not apply to government prement

c. Cooperation

Article 12.4 suggests that the Parties agree tp@&@be and coordinate in competition
matters so as to make the competition law and pdlicther effective in the free trade
area.

d. Transparency and | nformation Requests
Article 12.5 specifies the following provisions aghg to transparency and information
exchange:

(@) The Parties commit to the value of transparendh@if competition policies

¥ The Parties recognize that shareholders do nasegghe day to day operations of enterprises
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(b) Parties commit to make publicly available informatirequested of each other
regarding enforcement measures prohibiting amtippitive business conduct

(c) Each Party at the request of the other Party simake available public
information concerning government enterprises dedignated monopolies,
both public and private.

(d) Each Party at the request of the other Party simake available public
information concerning exemptions to measures qoifmieag anticompetitive
business conduct

e. Consultations
Article 12.6 says that each Party at the requetiiebther Party enters into consultations

regarding specific matters that arise under thigptdr. The Party shall give full and
sympathetic consideration to the concerns of thergtarty which implies the application
of negative comity. In addition this clause regsi&ngapore to inform the United States
in case of any anticompetitive conduct by its goweent enterprises of the steps it has
taken or plans to take to examine the conductsaeisabout the enforcement proceedings

and their results.
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f. Disputes
Article 12.7 says that Parties don’t have recotwsdispute settlement mechanism under
this agreement for any matter arising under Artie?, 12.4, or 12.6 i.e. anticompetitive

business conducts, cooperation and consultatiapecévely.

g. Definitions
Article 12.8 defines few terms like covered entityestment etc used in the agreement

and thus affects the scope of the arrangement@ogty.

2.3. Scope of the Agreement on Competition Provisie

The competition clauses of Chapter 12 of the Uj&wre FTA apply to
anticompetitive business conducts. However the @ntipetitive business conducts has
not been defined in the agreement. The Partiesalosved to apply their own
competition laws in their respective territoriesgadn no detailed list or elaboration of
such measures is given. In this agreement the lgecf prohibiting anti competitive
practices has been to promote consumer welfareeamdomic efficiency rather relating
it to trade. Both the parties agree to make the patition enforcement policy non-
discriminatory on the basis of nationality.

A very detailed discussion on the establishment aodduct of the designated
monopolies and government enterprises is doneisnctrapter. Though both the parties
are to ensure that the designated monopolies avefrgoent enterprises act in a manner
that is not inconsistent with the Party’s obligagounder the agreement, Singapore in
addition is required to undertake some more measuF®r example, Singapore
undertakes to act solely on the basis of commecoiasiderations in purchases and sales
of goods and services involving government entegstinot to enter into exclusionary or
competition restraining practices with competitarst to use voting rights to influence
decisions of government enterprises in hon commakreays, and to have as a goal to
eventually eliminate the aggregate ownership adecsreffective influence over such
entities. Singapore also commits to a detailed alteted annual report for such entities

identifying the percentage of shares owned by thesgment, a description of special
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shares or voting rights, the name and title of goyernment official serving as an
officer, and annual revenues and/or assets. This beadue to the fact that Singapore

didn’t have a national competition law at the tiofesigning this FTA.

The scope of the article expands to the provisiohsotification, consultation and
exchange of information. The Parties are requit@dortovide a written notification
wherever possible of the designation of monopolide Parties at the request of each
other make available public information concernitige enforcement measures,
government enterprises, designated monopolies amemm@ions to the measures
prohibiting anticompetitive behaviour. The scopetltd agreement is restricted as price
discrimination as a business practice is not edlliccovered in this chapter.
Government procurement also lies out of the punaéwhis chapter. This chapter allows
for partial use of dispute settlement mechanisneutiis agreement. The legal nature of
the competition provisions in the US - Singaporé\ Fiidicates the presence of both soft
and hard laws as some provisions like enacting rgérmmpetition legislation by
January 2005 were binding on the part of Singapdmvever, though Singapore has
enacted a national competition law, there are mwipions requiring harmonisation of

competition provisions.

Chapter 12 of the US-Singapore FTA is a very dedadne and deals with many aspects
competition of law. The provisions are includedtbat they not only prohibit private
anticompetitive practices, but also limit the aotipetitive conducts of the government
enterprises. The agreement leaves both Parties tbeeise WTO provisions on

antidumping.

2.4. Effectiveness of the Competition Provisions

The agreement being a very recent one, an emparalysis of its effectiveness is very
difficult. Since there is no empirical data avaigbwe tried to get this information by

interviewing the trade and competition authorite#sSingapore. From our discussion
with them, it was known that these provisions hageer been implemented. There has

been no such complain against anticompetitive jmestby either Party and hence no
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enforcement measure has been taken till now. Howelrey are quite hopeful that in
case of such a situation, there will be an incrédseel of cooperation and coordination

given that these provisions are included in theagent.

3. Singapore-Japan New Age Economic Partnership

3.1. Rationale

This agreement came into force on"38ovember 2002. This FTA was supposed to
facilitate and promote liberalisation as well asyie a stable environment for economic
activity. It aimed at strengthening the economilatren between the Parties through
cooperation. The FTA covered many aspects of teamh as trade in goods, services,
investment, intellectual property rights, governtmprocurement and competition. The
Chapter 12 of the Singapore — Japan New Age Ecan@&aitnership which deals with
the competition provisions is very brief. This mag due to the reason that Singapore
didn't have the national competition law at the diraf signing this agreement. The
objective for including the competition provisiomgas to control anti competitive
activities and promote cooperation in the fieldaoti competitive practices in order to
facilitate trade and investment flows between thei®s and effective functioning of its

market$’.

3.2. Main Competition Provisions

Chapter 12 of this agreement specifies various etitqn related provisions and the
details and procedures of the cooperation provssiare analysed in Chapter 5 of the

implementing agreement. The provisions are diszlibglow.

a Anti-competitive Activities

Article 103 of the Chapter 12 allows each Partyta&e appropriate measures in
accordance to their applicable laws and regulatt@asnst anticompetitive activities. The
Parties are also free to review and improve or atlaps and regulations to effectively

control anticompetitive activities whenever necegsa

20 Article 103, Ch. 12 of Singapore-Japan New Agerfernic Partnership
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b. Cooperation on Controlling Anti-competitive Activities
Article 104 states that the Parties shall cooparat®ntrolling anticompetitive activities

subject to their resource availability. The detaifsthe procedures of cooperation are
given in Chapter 5 of the Implementing Agreemerite purpose of this chapter is to

implement the cooperation provisions mentionediitiche 104 of the basic agreement.

c. Notification
Article 17 of Chapter 5 deals with the notificatiprocess of the Parties. It states that

(@) Each Party shall notify the other Party with resgedts enforcement activities
if the notifying Party considers that the enforcemectivities affect its
important interests.

(b) Notification should be detailed enough to enabke ribtified Party to make an
initial evaluation of the impact

(c) Each Party should notify the other about any ameminm the competition law
or any adoption of new law

(d) Each Party should provide copies of publicly redebguidelines or policy
statements issued in relation to competition lafugsacountry

d. Exchange of Information
Article 18 suggests that

(a) Each Party should inform the other Party regardemforcement activities
regarding anticompetitive practices that may hameadverse effect on the
territory of the other Party

(b) Each Party should provide the other Party any Bagmt information regarding
anticompetitive activities that may warrant enfonemt activities by the other

party
(c) Each Party should also provide the other Party upgnest information under
its possession which is relevant to the enforceraetitities of the other Party

e. Technical Assistance
Article 19 says that each Party may render techagsistance to the other Party for the

effective management and adoption of laws and atiguls for controlling

anticompetitive activities.

f. Terms and Conditions on Provisions of | nformation
Article 20 clearly spells out the terms and comuditfor the use of information. It directs

that
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(a) Information should be strictly used by the receyviRarty for the purpose of
effective enforcement of the competition laws of @tountry and not to be
communicated to a third party

(b) The information should be kept as confidential aslthe provider Party consents
to the disclosure of such information

(c) A Party can limit the information it communicatéghie other Party fails to give
the assurance of confidentiality

(d) A Party is not required to communicate any infoioraif it is prohibited by the
laws and regulations or incompatible with its intpat interests

g. Use of Information in Criminal Proceedings
Article 20 states that information shall not be dussy the receiving party in criminal

proceedings carried out by a court or judge. Irecalsneed the Party shall submit a
request for such information to the Party that camitated the information through the
diplomatic channel or other channel establishecagdnordance with the laws of the

requested Party.

h. Scope of Chapter 5

The scope of chapter 5 given in Article 22 is letd to the extent that Article 17

(Notification) and Article 18 (Exchange of Infornaat) shall only apply to the sectors of
telecommunications, electricity and gas. Howeveés sitope was limited due to the fact
that Singapore didn’'t have the competition law dhdse sectors were regulated by
sectoral regulators. Therefore this Article had phnevision of expanding the scope of
cooperation through consultation when the Partégpainew laws and regulation for

controlling anticompetitive practices.

i. Review and further Cooperation

Article 23 requires the Parties to review the coapen agreements in three years after
the entry came into force. Upon such review theti®amay consider extending the
cooperation mechanism to

» Co-ordination of enforcement activities
» Positive comity and
o Comity

It also says that any such extension shall be sutgehe applicable national competition

laws and regulations and available resources oP#rges.
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j. Consultations
Article 24 allows the Parties to hold consultatmm any matter which may arise under
chapter 5.

k. Communications
Article 25 suggests that though communications uidicle 17 and 18 can be directly
carried out between the implementing authoritiefioation under Article 17 however

shall be confirmed in writing through the diplongathannel

3.3. Scope of the Agreement on Competition Provisie

The competition provisions in Chapter 12 of theibagreement and Chapter 5 of the
implementing agreement apply to anticompetitive ivaets affecting trade and

investment flows between Parties. However it failslefine the anticompetitive activities
and hence this makes the enforcement very diffidiie scope of competition provisions
relating to cooperation (notification and exchaonfigformation) again becomes limited
with the sectoral exemptions. These provisions oalyply to the sectors of

telecommunications, electricity and gas and alleptbectors are exempted from their

application.

As has been seen in case of the EU-Mexico FTA amdjaPore-US FTA, the

competition provisions included in the SingaporpalaNew Age Economic Partnership
are also non-binding in nature. There is no scapebsitive or negative comity. The
agreement does not have any provision requiringhdeessity of formulating a national
competition law by Singapore or making any changeheir laws to harmonise. The
Parties have the discretionary power to adopt aanghk the laws and regulations
whenever they feel the necessity to do so. Thezetbese nonbinding rules along with
the confidentiality clause relating to the excharmgeinformation give discretionary

power to the Parties to overlook the agreement.

3.4. Effectiveness of the Competition Provisions

Given the non-disclosure of data pertaining to #morcement of competition

provisions, it is very hard to assess the effeotdgs of these provisions. However from
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our interviews, we could gather that the chapteaidg with competition provisions is

seen just as a facilitating chapter which helpuitding the mechanism for cooperation.
The provision requiring the revision of the coopera pursuant in three years did not
happen in time but took place on™®larch 2007. The Parties agreed for technical
alternations to competition provisions. However kbgal text of the agreement is not yet

publicly available to assess the developments.

4. The North American Free Trade Agreement (NAFTA)

4.1. Rationale

The North American Free Trade Agreement (NAFTA) hasn effective since January
1, 1994 and is comprised of the United States, Mexand Canada. The agreement
included many aspects of trade such as market gconaional treatment, government
procurement, investment, services and competitaity In the due time NAFTA has
established a strong foundation for future growtd &as set a valuable example of the
benefits of trade liberalizatiotn order to prevent the benefits of free trade frio@mng
eliminated through (private) anticompetitive beloavine agreement included a chapter
on competition polic$-

4.2. Main Competition Provisions

Chapter 15 of the agreement contains five specdmpetition related provisions, which
are discussed in detail below.

a. Competition Law
Article 1501 of the Chapter 15 states the provisimrating to adoption and enforcement
measures to proscribe anti competitive businesdwnThis requires
(a) Each Party to adopt or maintain measures to ptosemticompetitive business
conduct and take appropriate action with respblereto without however
prescribing specific competition standards orsule
(b) The Parties are also required to consult each ofigarding the effectiveness of
the measures undertaken by each Party
(c) Recognising the importance of cooperation and dpatin, the Parties agree
to cooperate on issues of competition law enfoesgmpolicy. The cooperation
can take place through mutual legal assistancefjcation, consultation and

2 http://www.dfait-maeci.gc.ca/nafta-alena/agreeaspiPartl
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exchange of information relating to the enforcem@incompetition laws and
policies
(d) Parties don’t have recourse to dispute settlemechamism

b. Monopolies and State Enterprises
Article 1502 of the Chapter 15 deals with provisi@n monopolies and state enterprise.
The provisions in the agreement don’t prevent aastyPfrom designating a monopoly.
However it maintains that

(&) The Party which designates a monopoly and if theigation affects the

interest of the other Party then the Party shautieduce such conditions on the
operation of the monopoly so as to nullify or mirgenthe benefits in the sense
of Annex 2004 (Nullification and Impairment)

(b) The Party shall provide written notification in @hce wherever possible to the
other Party of the designation

(c) Each Party shall ensure that
» The designated monopoly acts in a manner thattigioonsistent with the
Party’s obligations under this agreement
» Acts solely in accordance with commercial consitiens in its purchase
or sale of the monopoly of good or service in #levant market
» Does not engage in anti competitive practices inoa monopolized
market in its territory that adversely affect intreent of an investor of
another Party
» Provides non-discriminatory treatment to investrseof investors, to
goods and to service providers of another Parfysipurchase or sale of
the monopoly good or service in the relevant market
(d) This provisions don't apply to government pnasuent of goods and services
for governmental purposes

c. State Enterprises
Article 1503 in this chapter states about the miovis relating to maintaining and

establishing state enterprises. The Parties are pn@tented from establishing or
maintaining state enterprises by the provisionthis agreement. However their actions
are regulated through the following provisions.

(a) Each Party should ensure that the state enterfrisaintains or establishes
don’t act in a manner that is inconsistent with #ety’s obligations under
chapters dealing with investment and financial ises/

(b) The state enterprises should provide non-discritaigatreatment to the

investors of another Party
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d. Working Group on Trade and Competition

Article 1504 states that the Commission shall éstata Working Group on Trade and

Competition, which will make recommendations forrtifier work on the issues

concerning the relationship between competitionsland policies and trade in the free

trade area.

e. Definitions

Article 1505 defines some terms which affect thepgcof the agreement.

4.3. Scope of the Agreement on Competition Provisie

The competition provisions in NAFTA apply to thetisompetitive activities. But with
the exception of provisions governing the behaviglustate monopolies, the agreement
doesn't dictate substantive competition or antttnuges. It only obliges the Parties to

have such rules without specifying the measures.

As stated in Article 1502 of the Chapter 15 of tagreement, it appears that NAFTA
parties are required not only to have such ruleésatso should ensure that these rules are
enforced. There is scope for cooperation and ctaigut. There is provision for
notification and exchange of information as welincg the clause on exchange of
information is not elaborated, it is unlikely thétere is any binding on exchanging
confidential information. NAFTA obligates the Pagito have competition laws and
apply them without discrimination and does not isgaew uniform competition laws on
the Parties. In comparing the NAFTA with US-SingapBTA, it can be seen that many
provisions (like State Enterprises) present in NAFhave been included in US-

Singapore FTA.

4.4, Effectiveness of the Competition Provisions

As discussed above, in general the content ofules is not specified in the agreement
and hence there can be wide variation among thetamnive requirement of the national
laws. And since NAFTA does not have uniform contpeti measures, national antitrust

laws are used by the Parties without any referém@ny competition law standard. And
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with the lack of dispute settlement mechanism, dbmpetition provisions in NAFTA
provide a framework for the development of coopeeator collective competition

policies.

5. Australia-New Zealand Closer Economic Relations Trade Agreement
(ANZCERTA)

5.1. Rationale

The Australia New Zealand Closer Economic Relatidresle Agreement (ANZCERTA
or the CER agreement) is the main instrument gowgraconomic relations between the
two countries and entered into force in Januar§983. ANZCERTA was built on a
series of earlier preferential trade agreementsvdmt Australia and New Zealand,
including the 1966 New Zealand and Australia Fresd®@ Agreement (NZAFTA).

The ANZCERTA or the CER agreement is more tharea frade agreement, covering
almost all aspects of the Australia - New Zealaradlé and economic relationship. As
well as underpinning bilateral trade in goods ardvises, ANZCERTA is the main
medium for close collaboration across quarantinestans, transport, regulatory and
product standards and business law issues. Theabgantive of Australia New Zealand
CER is to expand free trade by eliminating barriewstrade and promoting fair
competition. However like the previous discussediéragreements the CER agreement
does include competition provisions in a separat@pter but it has facilitated
cooperation between Australia and New Zealand srighue.

5.2. Main Competition Provisions

There are few competition related provisions foundthe CER agreement. These

provisions are discussed below.

a. Quantitative | mport restrictions and Tariff Quotas
Article 5 of the agreement prohibits all tariffsdaquantitative import restrictions on all

goods originating in the territory of the other nimmnstates.
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b. Other Trade Distorting Factors
Article 12 of the agreement deals with trade digtgrissues. It suggests that the member
states shall
(&) Examine the scope for taking action to harmonizguirements relating to
relating to such matters as standards, technicatifsgations and testing
procedures, domestic labeling and restrictive tyadetices
(b) Where appropriate, encourage government bodiesotirat organizations and
institutions to work towards the harmonization o€ls requirements.
(c) The Member States shall consult at the written @sgjof either with a view to
resolving any problems which arise from differendastween their two

countries in requirements.

c. Consultation and Review
Article 22 of the agreement sets out the review @ntsultation mechanism to ensure the
satisfactory implementation of the agreement.dhudes
(@) Ministers of the Member States shall meet annuallgtherwise as appropriate
to review the operation of the Agreement

(b) At the written request of either parties, promghter into consultations with a
view to seeking an equitable and mutually satisigcsolution if the Member
State which requested the consultations consitiats t
» an obligation under this Agreement has not beas oot being fulfilled;
» a benefit conferred upon it by this Agreement impelenied;
» the achievement of any objective of this Agreemeribeing or may be
frustrated; or
» a case of difficulty has arisen or may arise
It was decided that the Member States should uskiera general review of the
agreement in 1988. And in the review of ANZCERTALBBS8 a protocol on Acceleration
of Free Trade on Goods was appended to the Agraekeper the review Article 4 of

the ANZCERTA was modified and reads as thus.

d. Anti-dumping

Article 4 of the revised ANZCERTA states that thember States ‘agrethat anti-
dumping measures in respect of goods originatinthenterritory of the other Member
States are not appropriate from time of achievenoémioth free trade in goods between
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the Member States on 1 July 1990, and the applicatif their competition laws to
relevant anticompetitive conduct affecting transihian trade in goodslt further says

that ‘each member State shall take such actions as apmEopriate to achieve the
application of its competition law by 1 July, 1980anticompetitive conduct affecting
trans-Tasman trade in a manner consistent with ghaciples and objectives of the

agreement’.

5.3. Scope of the Agreement on Competition Provisie

The ANZCERTA or CER agreement is very important beeause of its elimination of
the anti-dumping clause. Analysis of the CER ages@nsuggests that both countries
worked towards deep integration through harmorusatf various laws like business
law. There is scope for consultation, exchangenffrimation (subject to confidentiality
clause) and notification in case of anticompetiteaduct. It also provides for extensive
investigatory power. It was agreed by the MembateStthat nationals of one state could
be made the subject of an enquiry by the competdaiahorities of the other state and be
required to respond to requests for information.1994, the competition authorities
concluded a bilateral Cooperation and Coordinafigreement to reduce the possibility
for inconsistencies in the application of legisatin instances where this is not required
by statutory provisions (WTO, 1996).

However the application of the antitrust remediesnains strictly national. The
agreement also includes strong disciplines on didssias the 1988 protocol says
‘bounties and subsidies providing long term suppart no longer be regarded as a viable
instrument of industrial policy’. Thus industry gjfee subsidies are banned along with
the already banned export subsidies. The Closendfoiw Relations (CER) Agreement
between New Zealand and Australia has been evemiloed by the WTO as the worlds’

most comprehensive, effective and mutually compafiiee trade agreements.

5.4. Effectiveness of the Competition Provisions

In 1983, the competition regimes of the two cowstridiffered significantly when

Australia laws were closer to the US model and M&aland’s legislation followed the
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UK model. In 1996, New Zealand enacted a new latysi which was much closer to
the Australian system. Although, this was largelgtinated by a desire to enhance
competition in the economy, it also facilitatedatdissions between the two countries to
eliminate anti dumping on bilateral trade flows. nSoltation took place between
Australia and New Zealand about ensuring the coimpgt of Australian and New
Zealand evidence law, especially in relation toimess records and secondary evidence,
in the context of enactment of new evidence legimtaby Australia and examination of

possible evidence reforms by the New Zealand Lam@ission.

6. US-Korea Free Trade Agreement

6.1. Rationale

The U.S.-Korea Free Trade Agreement is a tradeeagrrt between the US and the
Republic of Korea. Negotiations were announced @briéary 2, 2006 and were

concluded on April 1, 2007. The final text whichshaot yet been made public will soon
be sent to Congress for legislative approval. Thé& hcludes many aspects such as
trade in services, national treatment, governmenicyrement, investment and

competition policy. The objective of including coetjiion related provisions was to

promote economic efficiency and consumer welfare.

6.2. Main Competition Provisions

Chapter 16 of the agreement deals with competretated matters relating to trade. The

main provisions are as thus.

a. Competition Law and Anti Competition Business Conduct
Article 16.1 of the Chapter 16 states that

(@) Each Party shall maintain or adopt competition laws proscribe
anticompetitive business conduct.

(b) Each Party shall maintain an authority or authesitiresponsible for the
enforcement of its national competition laws. Timoecement policy of each

Party’s authorities should be non-discriminatory
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(c) The Parties recognize the importance of cooperatind coordination for
effective competition law enforcement. Accordinglye Parties shall cooperate
in relation to their enforcement policies and ire tbnforcement of their
respective competition laws, including through nalitassistance, notification,

consultation and exchange of information.

b. Designated Monopolies
Article 16.2 deals with the issue of designated opafy. Though it suggests that nothing
in this agreement prevents any Party from desiggationopoly, it adds that
(8 Each Party shall ensure that any privatelyedvriigovernment monopoly
designated after the date of entry into force of Agreement

» acts in a manner that is not inconsistent withRaay’s obligations under this
Agreement

» acts solely in accordance with commercial constit@ra in its purchase or
sale of the monopoly good or service in the relévaarket

» provides non-discriminatory treatment to coveragegiments, to goods of the
other Party, and to service suppliers of the oBreaty in its purchase or sale
of the monopoly good or service in the relevantketand

» does not use its monopoly position to engage, redivectly or indirectly, in
anticompetitive practices in a non-monopolized retik its territory, where
such practices adversely affect covered investments

(b) This article however does not apply to governtpgocurement

c. State Enterprises
Article 16.3 presents provisions related to staterprises. The Parties are not prevented
from establishing or maintaining state enterpris¢swvever they should ensure that the
enterprises
(@) acts in a manner that is not inconsistent withRhaety’s obligations under this
Agreement
(b) accords non-discriminatory treatment in the saldt®fgoods or services to
covered interests
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d. Differencesin Pricing

Article 16.4 suggests the scope of the operatiohrdtle 16.2 and 16.3. It says that these

provisions should not prevent the monopoly or statterprise from charging different

prices in the same or different markets if they &ssed on normal commercial

considerations.

e. Transparency

The Parties recognise the value of transparenayedioned under Article 16.5. The

Parties on request are required to make availalidéginformation concerning

(&) competition law enforcement activities;

(b) state enterprises and government or privately-owdesiignated monopolies, at

(©)

(d)

any level of government, provided that requests doch information shall
indicate the entities involved, specify the patacuproducts and markets
concerned, and include some indicia that thesdiestmay be engaging in
practices that may hinder trade or investment betviee Parties; and
exemptions and immunities to its competition lapvided that requests for
such information shall specify the particular goadsl markets of concern, and
include indicia that the exemptions and immuniti@sy hinder trade or
investment between the Parties

The Parties in addition should ensure that decsseomd orders get published.

f. Cross Border Consumer Protection

Article 16.6 brings out the provisions related tonsumer welfare. The specific

provisions are

(@)

(b)

The Parties shall cooperate, in appropriate casesubual concern, in the
enforcement of their consumer protection laws rideo to enhance consumer
welfare.

The Parties shall endeavor to strengthen cooperagtwveen the U.S. Federal
Trade Commission, and the Korea Ministry of Fireaand Economy and the
Korea Fair Trade Commission in areas of mutualceam relating to their
respective consumer protection laws, including

50



» consulting in the fields of consumer policy and lexeging information
related to the enactment and administration ofr tbensumer protection
laws;

» strengthening cooperation to tackle the fraudulemtd deceptive
commercial practices against consumers;

» consulting on ways to reduce consumer protectiarvialations that have
significant cross-border dimensions; and

» supporting the implementation of tf@ECD Guidelines for Protecting
Consumers from Fraudulent and Deceptive CommeRiattices Across
Borders of 2003.

(c) Nothing in this Article may limit the discreti of an agency to decide whether
to take action in response to a request by a coqparteagency of the other Party
(d) Each Party shall endeavor to identify, andlstensider modifying its domestic

framework to overcome such obstacles

g. Consultations
Article 16.7 states that to foster understandinvben the Parties, or to address specific

matters that arise under this Chapter

(a) Each Party shall, on request of the other Parttereinto consultations
regarding representations made by the other Pahiy.Party shall indicate, in
the request, how the matter affects trade or imvest between the Parties.

(b) The Party to which a request for consultations lbeen addressed shall accord
full and sympathetic consideration to the conceamsed by the other Party.

(c) During the consultations under this Article, e&arty shall endeavor to provide
relevant non-confidential information to the otliRarty in order to facilitate the

discussion aspects of the matter which is the stibfeconsultation.

h. Dispute Settlement
Article 16.8 defines that the Parties do not hamurse to dispute settlement under this

Agreement for any matter arising under Articlesl]186.6 or 16.7.
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i. Definitions
Article 16.9 provides the definitions of the terimsed in this chapter which eventually

affects the scope of the agreement.

6.3. Scope of the Agreement on Competition Provisie

The Chapter 16 covers many competition related ipiavs. As found in the other
bilateral trade agreements involving US, this agre also includes provisions related
to state enterprises, monopolies and transparefiog. agreement allows for mutual
assistance, consultation, notification and exchaofeinformation in enforcement
activities. However the scope again gets limitethvanly allowing publicly available
information. This implies that any kind of confideth information can not be disclosed
to the other Party. This is the only agreementistudo far in this report that includes
competition provisions related to consumer welf&een there is sectoral application of
dispute settlement mechanism to provisions reldtedtate enterprises, government

monopolies and transparency.

6.4. Effectiveness of the Competition Provisions

The provisions are yet to get the legal review hadce have not been implemented till

now.

7. Summary of the Case Studies

All the bilateral agreements studied in this regmmerally include soft laws on the issue
of competition implying that they are not compuisan the contracting Parties to
implement within their domestic laws. They includetters related to cooperation in
enforcement, exchange of non-confidential inforomatinotification of actions etc. The
provisions don’t require changes in the Parties ekiio laws. One important feature was
that there is a clear division of agreements fgliimto two categories. The agreements
with US as one signatory include provisions relatedtate enterprises and monopolies
where as agreements with EU emphasis more on issl@®d to cooperation and

coordination of enforcement activities and techinicssistance.
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8. Pros and Cons of Competition Provisions in Tradé&greements

The limited use of the competition provisions i thgreements makes the assessment
about the potential benefits and limitations moii#icdilt. Though the provisions are
generally non-binding in nature; in the absencargf consensus among nations as to the
objectives, forms and enforcement processes of ettigm laws; such an agreement
helps in creating the framework for cooperationcéwding to Marsden and Whelan
(2005) the EU-Mexico agreement has been successfultting in place the mechanism
for cooperation which can be used by the anti tawshorities of the parties to address
any future anti competitive behaviour affecting ortant interests of either party. This
seems to be the key reason for inclusion of cortipetprovisions in trade agreements. It
is expected that the need for cooperation and camuation will lead to a deeper
understanding of each others competition regimes.

It is again pointed out that provisions relatingntatification are very important as they
can send early warnings of anticompetitive actgitiMarsden and Whelan (2005) feel
‘notification sends a clear signal to undertakirtigagt competition authorities are both
willing and able to communicate with one anothed #rus that national borders can no
longer be relied upon as protection against enfoerg activities’. Consultations

between the competition agencies provide an oppitytuo one agency to offer its

support, advice and experience to its counterplatification also helps the authorities to
compare notes about particular cases and the posi$or technical assistance can be

very helpful particularly for developing countigsdapacity building.

As mentioned earlier, the competition provisionsluded in the trade agreements are
soft law obligations which are not legally bindiag the parties. The parties don’t suffer
any legal sanction for refusal to comply with thre\psions of the chapter. In most cases
the Parties also do not have any recourse to #paitdi settlement procedures of the FTA
for an alleged violation of any of the competitimovisions. It has therefore been argued
that the absence of sanctions and dispute settteprenoedures makes the competition
provisions less effective. The other major limiatito the effectiveness of competition

provisions is the constraint on the exchange ofidential information. As per the stated
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provision on exchange of information, the Partias only get the already available

public information.

VI. Competition Provisions in other Chapters of FTAs

It has been observed by many (eg. Anderson anddBy&®06) that some competition
related provisions are there in the non-competitgpecific chapters of the trade
agreements. Anderson and Evenett (2006) while amgjytrade agreements of US-Chile,
EC-Chile, Canada-Costa Rica, Caribbean Communitye@a and US-Singapore, found
that competition provisions are increasingly usedcon-competition specific chapters,
and in particular chapters on the general obligatiof the Parties, on state enterprises
and on regulated industries. Therefore they poirt that ‘whether or not the trade
agreement has a designated chapter dealing spdlgifigcith competition policy, is not
necessarily a reliable guide as to potential impdéatompetition language codified in a
trade agreement’. In this context, while analydimg FTAs we also found the following

competition provisions in non-competition specdl@apters.

1. Singapore-Japan New Age Economic Partnership

Singapore-Japan New Age Economic Partnership datiscompetition provisions in a
specific Chapter i.e. Chapter 12. In addition tattbome competition related provisions
are also found in the non specific chapters likeCimapter 7 dealing with trade in
services. Again it was observed that Annex IVB weplwith telecommunication

Services do have certain competition provisions.

1.1. Chapter 7 (Trade in Services)

Article 65 dealing with monopolies and exclusiverveee suppliers states that the
monopoly supplier of a service in its territory gltbnot act in a manner inconsistent
with the Party’s specific commitments. It furthays where a Party’s monopoly supplier
competes in the supply of a service outside th@esas its monopoly rights, the Party
shall ensure that such a supplier does not abgsendinopoly position to act in its

territory in a manner inconsistent with such connmeits.
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Article 66 on business practices has provisionsconsultations, negative comity and

exchange of information. It states that

(@)

(b)

The Parties recognize that certain business pesctt service suppliers, other
than those falling under Article 65 above, mayrastcompetition and thereby
restrict trade in services.

A Party shall, at the request of the other Panyereinto consultations with a
view to eliminating practices referred to in pasggdr 1 above. The Party
addressed shall accord full and sympathetic coretide to such a request and
shall co-operate through the supply of publicly ilde non confidential
information of relevance to the matter in question.

1.2. Annex IVB (Telecommunications Services)

The clauses on competitive safeguards deal withicanpetitive practices in the

telecommunication sector. It suggests that

(@)

(b)

()

Each Party shall maintain appropriate measureshipurpose of preventing
suppliers, who alone or together are a major sappfrom engaging in or
continuing anti-competitive practices.

The anti-competitive practices referred to in pesiph 1 above shall include in
particular

» Engaging in anti-competitive cross-subsidizationpoicing services in a
manner that gives rise to unfair competition;

» Discriminating unfairly in providing telecommunigais services;

» Using information obtained from competitors withtiaampetitive results;
and

» Not making available to other service suppliersaotimely basis technical

information about essential facilities and commneatgirelevant information

which are necessary for them to provide services.

Each Party may, in accordance with its laws andilegigns, determine the
appropriate level of regulation required to promfaie competition

This implies that the competition provisions ineddin the FTA are soft laws as the

Parties have the discretionary power to formulat implement laws on their own. Any

failing on the part of the Parties in promotingrfaompetition does not invoke legal

action.
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2. US -Singapore FTA

The US-Singapore FTA includes competition provisiana specific chapter i.e. Chapter
12 to deal with the anticompetitive conducts omit In addition to this the following

competition provisions were found in the non contpet chapters.

2.1. Chapter 9 (Telecommunications)

Article 9.4 provides the competitive safeguardatiel) to the conduct of major suppliers.
It states that

(@) Each Party shall maintain appropriate measuresh®mpurpose of preventing
suppliers of public telecommunications services wdlone or together, are a
major supplier in its territory from engaging in @ontinuing anti-competitive
practices.

(b) For purposes of above paragraph, anti-competitigetgges include:

» Engaging in anti-competitive cross-subsidization;

» Using information obtained from competitors withtissompetitive results;
and

» Not making available, on a timely basis, to supplieof public
telecommunications services, technical informatbout essential facilities
and commercially relevant information that is neegg for them to provide
public telecommunications

2.2. Chapter 15 (Investment)

Article 15.14 has provisions on consultation angatiation. It suggests that

(@ In the event of an investment dispute, the clainamt the respondent should
initially seek to resolve the dispute through cdtaion and negotiationyvhich
may include the use of nonbinding, third-party maares.

The above analysis suggests the presence of cdimpairovisions in non competition
specific chapters. However it is observed thatdbmapetition specific chapters are more
advanced in their provisions to foster cooperatetween competition agencies in the
enforcement activities. Moreover as pointed outAmylerson and Evenett (2006), the
competition specific chapters are structured inedgan way so as to strengthen the
competition agencies by providing technical asaista
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VII. Evidence of Competition Enforcement

There has been a general feeling that the competfrovisions in trade agreements
don’t have much importance or value as the comepetiaw enforcement officials don’t
make use of them. The objective of this sectiorioigeview some cases where the
competition clauses have been applied. UNCTAD (206tated “By examining the
cooperation experience, the aim is to evaluatehatwxtent:

a) The existence of competition provisions in Intelo@l agreements has been
crucial to foster cooperation between agenciesctuehenforcement cases

b) It is important that the competition provisions drgdy designed and phrased in
such a way those they indeed allow cooperatioake place, when desired and/
or requested.

c) Informal cooperation can play a role

d) Whether having binding enforcement provisions woblgve changed the
outcome of the cooperation.

e) Positive outcomes resulted from the cooperation

In this context we have looked at one case in Repub Korea. Republic of Korea
possesses a relatively young national competitigdhaaity but has most experience of
cooperating with foreign jurisdictions for crackingternational cartels. The case in
which Korea Fair Trade Commission (KFTC) reportoggcution after receiving

international cooperation is the international hiitgoelectrode cartel.

The Graphite Electrode Cartel
In the international graphite electrodes carteg thain graphite manufactures from

countries like the US, Germany and Japan collabdraind implemented price fixing
practices during 1992-98. Graphite electrodes ae=l (primarily in the production of
steel in electric arc furnaces. These leading comgahad over 80% of the market share
and could manage to maintain the cartel for sixg/@&om 1992 to 1998. As a result of

this cartel, the world prices of graphite elect®dereased by more that 50 percent.

KFTC faced many problems in starting the invesiigatand securing substantial

information as the cartel companies didn’'t holdliates or overseas branches in Korea
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which is mandatory for investigating internationehrtels. Therefore the KFTC
investigation heavily depended on the informatioovmled voluntarily by the cartel
participants located overseas. Again during tmsetiKFTC didn’t have any bilateral
agreement of cooperation with a foreign competiaothority. However the US and the
EU provided informal cooperation in the form of yiding their publicly available data
and it is believed that they cooperated to the dulient permitted under their national
laws. However the publicly available informatiomswnot of significant help in carrying
out investigations. Though KFTC was successfulanctuding this investigation and in
March 2002 convicted six graphite electrode martufacs from the United States,
Germany and Japan, to overcome the problems inecatipn, the KFTC started to build
cooperative relationships with foreign competitiaathorities. In September 2002, the
KFTC made bilateral agreement with Australian Cotitipg and Consumer Commission
(ACCC) which includes cooperation provisions onocgoément activities, notification
etc. In February 2003, Korea-Chile FTA was signed @ooperation provisions on
competition policy were included in it. Since thehas concluded FTAs with the US and

has a chapter on cooperation provisions in competielated issues.

The above discussion implies that though inforn@dperation is possible in case of
need, there is a requirement for cooperation ageatsror agreements should also focus

on cooperation in competition provisions.

VII. Case for India

Recently most countries of the world have intepdifithe formation of free trade
agreements (FTAs) with other countries includindidn India now has agreements with
Sri Lanka, Bhutan, Chile,Singapore and Myanmar. dtiajons are going on for
agreements with ASEAN, GCC, China, MERCOSUR etceseh FTAs in general
emphasise on goods with some ( for example, the/AC®&({th Singapore) including the
services sector as well. The more substantial BTéalled the Comprehensive Economic
Cooperation Agreement (CECA), such as the one Siitigapore. Though the FTAs vary
in sectors covered in each of them, none of thed=gigned by India include competition

provisions. Even the CECA with Singapore which ecevmany sectors like trade in
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goods, services, investment and government pro@ngrdoes not include trade related

competition provisions.

This section therefore explores the case for Itgiaclude competition provisions in the
future trade agreements as India has been abtartalate its national competition law.
The Competition Act, 2002 was framed with the obiyecof preventing anticompetitive
practices and promoting competition in the markehe Act contains exhaustive
provisions related to prohibition of anticompetivagreements, abuse of dominant
position and regulation of combinations. Therefibie important to see if it is beneficial
to have competition provisions in the future trageeements and if so then what kind of

provisions should be included.

1. Position on Trade and Competition at WTO

In the multilateral context India has submitted feapers to the WTO Working Group on
Trade and Competition Policy. The most recent posipaper (WT/WGTCP/W/216)
objects to the application of National TreatmenflNtransparency and procedural
fairness. However the paper put down some conditisrder which it would subscribe to
a multilateral competition agreement. The papeedtthat'until such time as developed
countries are willing to consider the impact of gens on consumers in foreign
countries, to rescind the exemption of export darte their competition laws, to give
serious consideration to enforcing the UNCTAD Seneasures to control RBPs and to
extend the benefits of “positive comity” in competi law enforcement to developing
countries, the latter will have to retain the rigiat challenge foreign mergers and RBPs

that have an effect on domestic consuniers’

The main concern of India’s viewpoint was applyibgtional Treatment (NT) to
competition policy. The paper pointed out thatcompetition policy that ostensibly
applies to all members equally is likely in praetito discriminate against firms in
developing countries. Since prosecuting RBPs peafeet by firms based abroad is

going to be extremely difficult for countries wiiimited resources, domestic producers

Z\WT/WGTCP/W/216, paragraph 4, 26 September, 2006
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will in practice bear the brunt of competition lahat enshrines the NT principle, while

allowing foreign producers to get away with similafractions®.

Though India recognises the importance of transggreand procedural fairness in
international trade, it is skeptical about theiplégation in the context of competition
policy. According to India’s view, transparencyterms of single interpretation of the
rules in every country is not possible. Also ivexy difficult for the enforcing agencies
to get vital information from firms having foreighases and protected by their
governments in the name of commercial confidemyialn such a situation maintaining

transparency and procedural fairness becomesudiffic

2. Additional Commitments: Reference Paper on Telemmmunications

In the telecommunications sector, GATS annexedezigpagreement providing more
specific rights and obligations for that sectoratidition the Reference Paper spelled out
a detailed set of competition rules for preventmnanticompetitive practices in the
telecommunications sector. It acknowledged that
> Appropriate measures shall be maintained for thrpqae of preventing suppliers
who, alone or together, are a major supplier frergaging in or continuing anti-
competitive practices.
» The anti-competitive practices referred to abowadlishclude in particular:
(a) engaging in anti-competitive cross-subsidization;
(b) using information obtained from competitors withiarompetitive results; and
(c) not making available to other services suppliersaotimely basis technical
information about essential facilities and commedtgi relevant information

which are necessary for them to provide services.

While majority of the WTO members accepted it eiyir India has accepted partially
and also with certain modifications. Text of Indiaévised offer states

(a) Appropriate measures shall be maintained for thrpeqae of preventing service
suppliers from engaging or continuing in anti-competitive practices tiet
following type:

B \WT/WGTCP/W/216, paragraph 8, 26 September, 2006
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» using information obtained from competitors withiamnompetitive results;
and
» not making available to other services suppliera ¢imely basis technical
information about essential facilities and commalgi relevant
information which are necessary for them to prowderices.
This shows that India has not given a general camemt not to engage in anti-
competitive cross subsidization. It has been olegktlaat there is reluctance on the part
of India for a multilateral framework on competitiprovisions. India’s submission also
seems to indicate a desire to restrict generaicgin of competition laws to the service

sector.

3. Competition Related Provisions in India’s FTA

As we have observed in case of US-Singapore andndgmgapore FTAs, some
competition elements are also included in chaptess dealing with competition
provisions. In this context we have analysed feWA&Df India to see if they include

competition related provisions.

3.1. India-Singapore CECA

India-Singapore CECA was successfully concluded wad signed on 29 June 2005.
This agreement is India's first ever CECA and Suwoge's first comprehensive bilateral
economic agreement with a South Asian economy. Algreement encompasses trade in
goods, trade in services, investment protection atier features. Also it has co-

operation clauses in several sectors suchee@snomic co-operation in areas like
education, science, technology, air services andllégtual property. However, the

agreement doesn’t contain any specific chapteroompetition provisions.

The India-Singapore CECA however, includes artiabes transparency, notification,
consultation, cooperation and exchange of inforomatin other sectors. A detailed

discussion on these issues is carried out to fiedibk to competition laws.

a. Main Provisions Chapter 7- Tradein Services)
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Article 7.12 dealing with monopolies and exclussezvice suppliers states that where a
Party's monopoly supplier competes, either direatlyhrough an affiliated company, in
the supply of a service outside the scope of iteapoly rights and which is subject to
that Party's Schedule of specific commitments,Ragy shall ensure that such a supplier
does not abuse its monopoly position to act inetgtory in a manner inconsistent with

such commitments.

Article 7.13 on business practices relates to aotnpetitive business practice and
consultations. It states that

» The Parties recognize that certain business pesctit service suppliers, other
than those falling under Article 7.12, may restraompetition and thereby
restrict trade in services.

= A Party shall, at the request of the other Pamyerinto consultations with a
view to eliminating practices referred to in paeggr one.

Article 7.15 deals with issues on subsidies andjssis that,

* In the event that either Party considers thatntsrests have been adversely
affected by a subsidy or grant provided by the ofPerty, upon request, the
other Party shall enter into consultations withewwto resolving the matter

= The provisions of Chapter 15 ( Dispute Settlemefthhis Agreement shall
not apply to any requests made or consultationd tvetler the provisions of
this subsidy article or to any disputes that mageabetween the Parties out
of, or under, the provisions of this article.

In the E-Commerce sector both sides commit to @émgutransparency by making
publicly available all relevant laws and regulatoaffecting electronic commerce.
Though clause of transparency and exchange ofnrd@on are cited in the agreement

but their nature is general and not specificallstagring to competition.

3.2. India-Sri Lanka FTA

India-Sri Lanka FTA has been operational since Mdrc2000. The agreement included

mechanisms for review and consultations.

a. Main Provisions
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Article | says that the objective of the FTA ispimvide fair conditions of competition for
trade between India and Sri Lanka. Article VIlI-f&guard Measureslaborate the point
of consultation when any imported product from théher Party threatens to
cause serious injury to contracting party. In casgon needs to be taken, it shall be
simultaneously notified to the other Contractingrtifaand the Joint Committee
established in terms of Article XI. The Committdel$ enter into consultations with the
concerned Contracting Party and endeavour to readially acceptable agreement to
remedy the situation. If the consultations in thernittee fail to resolve the issue within
sixty days, the party affected by such action simale the right to withdraw the

preferential treatment.

Article Xl states that the Committee shall accodeéguate opportunities for consultation
on representations made by any Contracting Pattyespect to any matter affecting the
implementation of the Agreement. Article Xl on Guoitationsstates that the Party can

consult with respect to any matter affecting therapion of this Agreement.

3.3. India-Korea CEPA

South Korea hopes to wrap up a Comprehensive Eden®artnership Agreement
(CEPA) with India by December 2007. At least siymds of negotiations have been held
between the two sides. The Indo-Korea Joint Stuchu@ (JSG) has recommended that
India and Korea should enter into a Comprehensisen&mic Partnership Agreement
(CEPA) covering, trade in goods, services; pronmtiacilitation and liberalization of

investment flow etc.

The JSG recommends that Korea and India should:
» Ensuretransparency in related laws and regulations their countries and

regularly exchange information between the custautkorities of both countries
(Para 5.13.)

» Facilitate exchange of information and maintenance of transpey on their
respective technical trade measures and regulati@einical standards and
assessment procedures related to health and safety.

= The financial services authorities of both sidewuldoenter into mutual
consultation with a view to increasing cooperaiimthese areas. (Para 3.36)
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The above discussion suggests the presence of titopeelated provisions relating to

cooperation and consultation.

4. Incorporating Competition Provisions in FTAs

India like many other developing countries is mofavour of a multilateral agreement on
competition policy. However as discussed in theviptes sections, it was found that
many countries though not in favour of the mulétal framework, have embarked upon

bilateral and regional agreements on competitiditypo

The literature (Alvarez et. al, 2005) suggests thatinclusion of competition provisions
in trade agreements has been beneficial for dewgjopountries as they stand to lose
more from anticompetitive practices of MNCs. In gai developing countries benefit
mainly from two types of competition provisions Buas cooperation in enforcement
activities and technical assistance. Brazil hambgeatly benefited from the bilateral
cooperation through its agreement with the US. Mmmeh assistance through an
agreement with a developed country can help theldping country by increasing their

expertise in the field of competition laws and pyli

The analysis of India’s submissions to WTO sugg#ssthough India is interested in a
global mechanism which would discipline restrictiwesiness practices that might affect
it, it is concerned about the application of natiotreatment provisions. But the

application of national treatment to a competitiaw does not automatically establish a
right to market access. Market access is contrdedariff commitments (GATT) and

specific commitments (GATS). The Article 1l of tATT agreement provides Members
the means of domestic protection by the use df tiuties. Also to ensure that domestic
protection is not distorted by internal laws, GATiktional treatment is a general
obligation which applies to all domestic laws, riegions and requirements that affect the
internal sale, offering for sale, distribution eit imported goods. Hence the GATT
principle of national treatment also applies to tlmnestic competition law. However

the existing national treatment (based on EC prapos trade agreements on

64



competition policy suggests an obligation to préwiscrimination between firms and
not products on the basis of nationality. Thus #pplication of national treatment
provision would no longer be limited to trade rethtissues. The scope of national
treatments thus raises India’s concerns and ttssblean shared by many counterparts.
The national treatment provisions would require e to treat all India and foreign
firms equally. However the MNCs coming to India Bayot more advantages than the
domestic players in terms of capacity to invest lamger capital cost. Hence the domestic
players need to be given some incentives to comguEest the MNCs. Also there was
no consensus at the WTO Working Group discussiarth® national treatment provision
in competition policy. In this context, India shdulesist from negotiating on a national
treatment provision under competition policy in ftgure trade agreements. In the
analysis of trade agreements on competition paliasas found that only few agreements

like US-Chile have got very broad non-discriminatfovisions.

The next issue in a competition policy frameworkrensparency. As discussed at the
WTO Working Group and implemented by other tradeeaments, the focus is primarily
on de jure transparency which applies to laws, rules and ainds of general
application. The transparency principle alreadysexin some WTO agreements like
GATS. However the transparency used in most trgdeements is very limited in scope
and applies generally to the provision of state Smlincluding transparency provision in
a competition policy framework should not be arués$or India. The other important
provision is principles of cooperation. Cooperationthe form of information sharing,
technical assistance, positive comity would be foélpn investigation against
anticompetitive practices like international cartelowever, as evidenced from other
trade agreements, only provisions related to exghart non-confidential information
should be negotiated. The provisions relating ttecing data and materials pertaining
to a particular anticompetitive practice would hedensome in terms of cost. So it is
advisable to negotiate for compensation while riagog with a developed country.
From India’s point of view, provisions on techniaasistance in an agreement with a
developed country would be very useful. Technicaistance in the form of providing

training to the officials, work shops, sharing afperience would be valuable for India.
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The help in terms of technical assistance througiade agreement would help in

improving the enforcement capacity of India’s naibcompetition law.

The other substantive issues of competition padiey providing state aid and regulation
of government monopolies. Given that all the sector India have not been fully
liberalized and many sectors are still subsidizethay not be feasible for India to give

any commitments on state aid and government mogiopol

The above analysis implies that India should foeasncluding competition provisions
related to transparency, cooperation, consultaimhtechnical assistance. Some of these
provisions (eg. consultation) are already presemther chapters (e.g. trade in services,
India-Singapore CECA) of India’s FTAs. The casedsts and literature survey had
suggested that the trade agreements while inclugbngpetition policy either follow the
EU model (importance on cooperation, technicalséasce) or the US model (focus on
substantive rules, state enterprises, monopolié&refore it would be viable for India to
follow an EU style agreement while negotiating cetition related provisions in

bilateral trade treaties.

5. Role of National Competition Policy and CCI in India

In the post reform era in India, one important &s&ito ensure and manage competition
in the market to derive benefits from the procelsscmnomic liberalisation. In order to
achieve the goal of maintaining competition andhsiting anti-competitive practices in
the economy, the Competition Act of 2002 (with soamendments in 2007) was
formulated and Competition Commission of India wasrusted with the task of ensuring
its implementation. The overall goal of the comipati law in India is to maintain the
competition process and ensure effective competitio the market. Therefore the
Competition Act 2002 prohibits anti competitive @gments, abuse of dominance
position and regulates combinations having an advempact on competition. The
achievement of this goal would act as a catalystlie achievement of the economy’s
economic well being through increased competitimmovation, increasing consumer

choice etc. However, since the policies of cengraernment, state governments and
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local bodies affect the competition structure o taconomy, there is a need for a
National Competition Policy to ensure competitiarthe market. In this context the mid-
term appraisal of 9 five year plan states that ‘there is an urgentdneiearticulating
National Competition Policy in India to bring abaautspirit and culture of competition
among enterprises and economic enterprises to nmxigtonomic efficiency and to
protect and to promote consumer’s interest andefgsi welfare and improve our
international competitiveness’. Therefore, the psygd National Competition Policy in
India has the additional objectives to
» Promote competition so as to achieve economic ieffty and maximize
consumer welfare
» Promote competition culture through competition@zhcy
» Facilitate harmonisation of laws and policies ohtcal and state governments
relating to competition
» Ensure competition in the regulated sectors
The National Competition Policy should aim at irag®g the local economy
competitiveness. In the process it is thought ttte#g competition policy would

significantly contribute to the economic developtnainthe economy.

5.1. Role of National Competition Policy

One important tenet of competition policy is to gog the pro competitive reform

agenda of the economy. Therefore one of the clgderof the National Competition

Policy in establishing the market competition woblel to interact with other economic
policies affecting the liberalisation process iditn The related policies may include
those relating to ‘infrastructure, internationade, FDI, investment, intellectual property

rights, financial markets and privatisatidfi’.

In the corporate structure in India, restructurihngs mainly taken place through
consolidation. In the consolidation process thserquite active presence of MNCs in the
merger acquisition process. At this moment the MMEsm to have undue advantage

over domestic firms due to higher investment capeaamnd relatively cheaper access to

% Basant R and S Morris (2000)
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capital. In such a situation there is the everysjimigy of MNCs engaging in unfair trade
practices prohibited in other countries with contpet legislation. Similarly the MNCs
could try predatory pricing to eliminate competitisom the domestic market and in the
later stage that will have negative impact on careuwelfare. This requires a proper
application of competition policy to reap the betsebf liberalisation. Also in India
though privatisation was the principal task of emoit reform in early 1990s, still the
state retains substantial interests in many secidre state owned entities get special
government aid and hence distort competition Tleegfwhen developing the state aid

policy, the relevance of competition law and polstywuld be taken into consideration.

There are certain other economic policies suchradet foreign investment regional
regulation, which may have implications which arg favourable for enhancement of
market competition. One such policy is antidumpinigs, the implementation of which
can have anticompetitive effect. But since antidungpalso includes a series of trade
provisions that aim at helping domestic industteesope with import competition, these
rules generally don’t clash with competition pions. However, anti dumping duties
do militate against domestic consumers. On therofiaad, anti dumping duties are
meant to help domestic companies against the temg anti-competitive behaviour of
foreign companies/countries. A general regulatke lihe Competition Commission is
supposed to balance the interests of consumerpraddcers but give special attention to
the former. However, given the present status di-camping duties in India, it is

unlikely that inclusion of anti dumping activities the purview of the Competition

Commission ( or RTAs) would be considered politicalcceptable.

In a period of free trade and globalisation, thent€# and State governments of India
have the power to put restrictions on movementawdg, services and capital among
different states of India in the public intereshefe are layers of taxation policy to be
followed in case of internal trade. This reduces ldvel of competition in the market.
The abuse of intellectual property rights should d®other important sphere of
competition policy.
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The above discussed anti competitive practices radle affect the economic
development of an economy. Therefore the Natiooahpetition Policy should try to
address the anticompetitive practices and harmadisgher economic policies to foster
competition. The Working Group Report on CompaetitRolicy”> suggests that the goals
of Eleventh Five Year Plan could be achieved bynming and strengthening
competition in the following sectors:

» Agriculture

» Industry/Manufacturing: Labour Market, SSI Reseat Infrastructure (Power),

Transport, Education and Drinking Water

The development of National Competition Policy ddduy to raise the awareness about
protecting and fostering competition. The policpusld describe the principles contained
in the law, the advantages of implementing it abdua the role of the competition
authority in implementing it. Also any deviationsiih the competition principles should

be notified. This would increase transparency anmglaccountability to the system.

5.2. Role of Competition Authority

The Competition Commission of India is requirecttsure the effective implementation
of the competition law which aims to prohibit piaes having adverse impact on
competition and in addition should undertake coitipat advocacy to create public
awareness of the benefits of competition. Also sxudsed earlier, there has been
growing evidence/interest in including competiticelated provisions in bilateral and
regional trade agreements. In this context, thepatition commission would assist the
government bodies assigned with the implementaifdhese agreements in interpreting
and applying these provisions. There have also retances of cooperation agreements
among competition authorities (US- Brazil), whiahmable the countries to cooperate in

case of anticompetitive practices affecting theside.

IX. Conclusions

In recent times competition related provisions ilatbral/regional trade agreements have

emerged as the most intensely debated subject.fdihge to include competition

% http://planningcommission.nic.in/aboutus/committe&grp11/wgll_cpolicy.pdf
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provisions at the WTO multilateral framework prositithe scope for including their
inclusion at bilateral/regional level. The ratiomabehind their inclusion has been to
prevent the deterioration of the benefits of freel¢ by private anticompetitive activities.

There are almost 143 trade agreements which indadgetition provisions.

This study analyses the specific competition priowvis in bilateral free trade agreements
focusing on the type, scope and effectiveness. Was analysed in the context of
drawing lessons for India, in negotiating futuradie agreements. The analysis suggests
that the trade agreements generally fall into eitfiehe two broad categories of EU style
and the US style agreements. The EU style agresmeumt more importance on
cooperation mechanism for enforcement activities t@chnical assistance. However the
US style agreements are oriented towards subs¢aniigs on transparency, monopolies,

state enterprises and dispute settlement.

Another feature of the trade agreements suggestsht® competition provisions included
belong to the category of soft laws. These ardeugallly binding and are in general out of
the purview of the WTO dispute settlement mechani$ime scope of incorporating
competition provisions is greater than generallgearbed, as many non competition
specific chapters of some trade agreements (USaparg) also include competition

related provisions.

The major difficulty is encountered while analysirtbe effectiveness of these
competition provisions. Given that some of the egrents are very recent and the lack of
publicly available data along with the limited emigal research on the implementation
of competition provisions, it is difficult to quafyt the success rate relating to
implementation. Notwithstanding this, many sign&®er(e.g. Brazil, Korea) find the

provisions related to cooperation and technicabtmse quite useful.

India has been reluctant in formulating a multlatdramework on competition laws. In
general, the objection are related to the unwiliegs to overload an already over
burdened WTO agenda in the Doha round. More spadlifi India’s concerns are related

to the provisions on National Treatment (NT), trgarency and procedural fairness. As
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we have seen from the case studies, these prosisi@ generally not included in EU
style trade agreements. Therefore, India shouldidenincluding competition provisions

related to cooperation and technical assistanite fature negotiating strategy for RTAs.

In including Competition provisions in RTAs the mgproblem lies in setting up a
dispute settlement mechanism. By definition, priovis of the Competition laws of
countries are applicable to firms so that the stashdispute settlement mechanism of the
WTO is not relevant: only governments can be pariie the dispute settlement
mechanism of the WTO. On the other hand, countresunwilling to give up their
national jurisdiction over companies even in reglanading arrangements. It is unlikely

that this will change much in the in the immedifatiire.
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